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LEGISLATIVE PROPOSALS TO IMPROVE 
THE STRUCTURE OF THE CONSUMER 
FINANCIAL PROTECTION BUREAU 


Wednesday, April 6, 2011 

U.S. House of Representatives, 

Subcommittee on Financial Institutions 
AND Consumer Credit, 
Committee on Financial Services, 

Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:25 a.m., in room 
2128, Rayburn House Office Building, Hon. Shelley Moore Capito 
[chairwoman of the subcommittee] presiding. 

Members present: Representatives Capito, Royce, Manzullo, 
McHenry, McCotter, Pearce, Westmoreland, Luetkemeyer, 
Huizenga, Duffy, Renacci, Bold, Canseco; Maloney, Hinojosa, 
McCarthy of New York, Miller of North Carolina, Scott, Velazquez, 
and Carney. 

Ex officio present: Representative Bachus. 

Also present: Representative Green. 

Chairwoman Capito. This hearing will come to order. This morn- 
ing’s hearing marks the third hearing that the Financial Institu- 
tions and Consumer Credit Subcommittee has held on the over- 
sight of the Consumer Financial Protection Bureau (CFPB). We 
have before us today two panels who will comment on legislation 
that members of this subcommittee have been working on for the 
last month to make structural reforms to the CFPB. 

The first measure is H.R. 1121, which changes the leadership of 
the CFPB from a single director to a five-person commission. In my 
view, this is a critical change to the structure of the Bureau, and 
I would like to thank Chairman Bachus for his lead on this legisla- 
tion of which I am a cosponsor. 

This is not unprecedented for a regulatory agency. The Securities 
and Exchange Commission, the Commodities Future Trading Com- 
mission, and the Federal Trade Commission are examples of regu- 
latory agencies led by a commission. Most notably, the Consumer 
Product Safety Commission, which regulates the safety of thou- 
sands of non-consumer products, is led by a five-member commis- 
sion. The powers of the Bureau are simply too broad for a single 
director, and the move to put the commission in place I think puts 
an important check on power. 

I would like to commend Mr. Duffy for his leadership on the sec- 
ond bill we will be considering today, H.R. 1315. This legislation 
makes important improvements to the Financial Stability Over- 
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sight Council’s ability to overturn a CFPB regulation. Current law 
creates a situation in which the Financial Stability Oversight 
Council (FSOC) only has the authority to overturn a CFPB regula- 
tion if “the regulation or provision would put the safety and sound- 
ness of the United States banking system or the stability of the fi- 
nancial system of the United States at risk.” Wow, that is a pretty 
high standard there, I would say. 

Current law also requires a two-thirds majority vote to overturn 
a CFPB regulation. This simply sets the bar too high. Consumer 
protection and safety and soundness should go hand-in-hand. 

Mr. Duffy is to be commended for his legislation, which makes 
dramatic improvements by lowering the threshold for a vote by 
changing it to “regulation which is the subject of the petition is in- 
consistent with the safe and sound operations of United States fi- 
nancial institutions.” 

In addition to lowering this threshold, Mr. Duffy’s bill changes 
the FSOC vote from a two-thirds majority to a simple majority and 
excludes the director of the CFPB from voting on CFPB regula- 
tions. 

It is my intent for the two discussion drafts to serve as an oppor- 
tunity to explore two other issues within the structure of the 
CFPB: the first delays the transfer of consumer protection func- 
tions until there is a confirmed director; and the second prevents 
the CFPB from sending personnel to accompany credentialed regu- 
lators on examinations. These are two critical discussions on the 
current structure of the CFPB before the designated transfer date, 
and I look forward to hearing from our witnesses. 

This is just the beginning of what will be an ongoing dialogue on 
how to better reform the CFPB. The current structure simply puts 
too much power into the hands of one individual and does not allow 
for sufficient oversight of the regulations put forth by this Bureau. 

There have been recent statements made about the Bureau being 
created as “the voice for American families” and the willingness of 
the Bureau to stand up and stick up for those families. The mem- 
bers of this subcommittee are elected by the American people. It is 
our responsibility to protect the freedoms and liberties of our con- 
stituents. We also have a responsibility to ensure that regulations 
are in place to properly protect consumers. 

Finally, we have a responsibility to ensure that their personal fi- 
nancial decisions are left up to them and not unduly influenced by 
unelected bureaucrats who seek to limit consumer choice. 

I would now like to recognize the ranking minority member, the 
gentlelady from New York, Mrs. Maloney, for the purpose of mak- 
ing an opening statement. 

Mrs. Maloney. I would like to welcome the witnesses today, and 
thank you. Madam Chairwoman, for calling this important hearing. 

I appreciate the opportunity to consider these legislative pro- 
posals, but I take issue with the title of today’s hearing, “Legisla- 
tive Proposals to Improve the Structure of the Consumer Financial 
Protection Bureau,” because I disagree that these proposals are 
meant to improve it. These proposals we are considering today 
come from some of the members who last year voted against the 
Dodd-Frank Financial Protection and Consumer Protection Act 
which created the CFPB. Taken together, these proposals will only 
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serve to delay and disrupt the CFPB from being able to fully do 
its job before it is even opened for business on July 21st. 

The Consumer Financial Protection Bureau was created in re- 
sponse to the worst financial crisis since the Great Depression. Any 
attempt to delay or weaken the CFPB could leave American fami- 
lies, their communities, and the economy as a whole exposed to 
many of the same risks that brought our financial system to the 
brink of collapse. 

According to the Majority, the four bills we are discussing today 
are to create and promote greater accountability and transparency 
at the CFPB, but that is precisely what the CFPB is doing. The 
CFPB is working on how to make credit and other financial prod- 
ucts clearer and easier to understand so that consumers have the 
information they need to make informed decisions. 

These moves, in my opinion, are an attempt to return to the 
failed policies of the past: the same regulatory indifference; the 
same blindness to real-world consequences. It is reinstating the 
same mindset of deregulation that was firmly in place in the prior 
Administration as the economy headed towards disaster. It is as if 
all the loss, all the sorrow, all the misery of the “Great Recession” 
never happened. 

If you doubt the benefits of effective consumer protection, then 
please take a look at what the Center for Responsible Lending had 
to say about the effects of my Credit Card Bill of Rights that was 
passed with broad bipartisan support in the last Congress. The 
study shows that the Credit Card Act of 2009 has reversed much 
of the unclear pricing on credit cards without leading to higher 
rates or more difficulty in getting credit. Furthermore, the greater 
transparency about the real costs of credit makes it less likely that 
consumers will get in over their heads, something many believe 
was one of the contributing factors to the great credit crisis. This 
is all reflected in the fact that consumer complaints about credit 
card company practices have dropped dramatically since the imple- 
mentation of my bill. 

With the Consumer Financial Protection Bureau, we can begin to 
do for all financial products what the credit card bill did for con- 
sumer credit cards — make the arena more competitive and the 
products more fair, less deceptive, and more transparent so that 
consumers can compare costs. These are all traits an efficient free 
market system needs in order to thrive. 

The Bureau is designed to be funded through the Federal Re- 
serve, just as all bank supervisory agencies are independently 
funded, in order that it might be just that, independent. This is 
vital in order to avoid the kind of politicizing of its mission. 

The claim that the CFPB will not be subject to oversight is sim- 
ply not based on reality. The CFPB director will testify twice a 
year to Congress. The Board will report annually to Congress on 
its budget and operating plan. It will submit quarterly financial re- 
ports to the Office of Management and Budget. The Government 
Accountability Office will do its own audit. The Financial Stability 
Oversight Council will review all CFPB regulations and can over- 
turn them with a two-thirds vote, an unprecedented power. 
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The Administrative Procedures Act allows for Federal courts to 
review agency decisions. And Congress, as the majority party in 
the House is attempting to do right now, can overturn regulations. 

Elizabeth Warren has made it clear that she favors free market 
solutions, but like the vast majority of Americans she is opposed 
to the use of deceptive, predatory, or anticompetitive practices. I 
would like to end by quoting from her recent address to the Con- 
sumer Union: “We want to see innovation, lots of innovation, but 
innovations need to be around real product differences that con- 
sumers can see and understand, not around misleading advertising 
and new tricks buried in the fine print. Our goal is simple. We 
want the credit markets to work better for consumers, for respon- 
sible providers, and for the whole economy.” 

Thank you, and I reserve my time in the event that others have 
opening statements. 

Chairwoman Capito. Thank you. 

I would like to recognize the chairman of the full committee, Mr. 
Bachus, for 1 minute for an opening statement. 

Chairman Bachus. Thank you. What you just heard from the 
gentlelady from New York is sort of what I think the press has also 
said. That is their message, and their message is that this is all 
about politics; we don’t like consumer protection. 

Nothing could be further from the truth. In fact, my bill is for 
a commission, which is what this House passed. This is what we 
passed in Dodd-Frank. It was changed in conference to allow one 
person to run the agency with total discretion. What we are ad- 
vancing is not politics, it is the way government has always func- 
tioned, and that is not one person with unbridled authority. 

And let me say this: Professor Warren has done a great job of 
really fooling the national media into thinking, oh, this can easily 
be appealed. Nothing could be further from the truth. Sean Duffy 
has introduced a bill which is as important as the bill I am intro- 
ducing, which tells you that you can’t even appeal a ruling unless 
the ruling would bring down the whole financial system of the 
United States. 

Now, how absurd is that? Someone has to file within 10 days of 
the Consumer Protection Bureau issuing something. Ten days. 
That is absurd. It is unheard of. And it is a supermajority, not even 
two-thirds. It is 70 percent. 

And I tell you what, no one has gone past this crazy story about 
how we are just attacking Ms. Warren or that we don’t want con- 
sumer protection. I think the American people and I know this 
Congress are too sophisticated to believe that, and if they are able 
to hoodwink the American people, they pulled a real sham here. 

I am advancing the same language that everyone in this House 
thought was the appropriate solution. It is what has been discussed 
for years about pulling everything into one agency and it being a 
commission. But someone in the dead of night decided they could 
just do whatever they wanted to, whenever they wanted to, and 
that the press would not tell the American people. This is not 
about Elizabeth Warren. This is about giving one person total un- 
bridled authority and power. 

Chairwoman Capito. Thank you. 

I would like to recognize Mr. Scott for 2 minutes. 
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Mr. Scott. Thank you very much, Madam Chairwoman, and wel- 
come, panelists. This is indeed a very timely and a very important 
hearing. I think there are essentially 2 basic points that we have 
to explore today and make sure we get our hands on. 

One is, how do we adequately put forward the machinery that 
will effectively do two things: protect the American consumer; and 
make sure in the process of doing that, that consumer does not lose 
valuable access to credit. Those are the two things we have to do. 
And we have to explore, we have to really respond to some of the 
fears that are out there and make sure that we answer them before 
we move forward; that this effort does or does not clamp down un- 
fairly on the financial services industry that has to both help con- 
sumers, while surely at the same time make sure that access to 
credit is there. So I want to get some answers to that. 

I want to get some answers to these concerns, because we can’t 
do it without the financial services industry and we have to make 
sure that they are not going to tighten up on credit if such prompt 
procedures are in place. 

And I think in so doing, we will do the American people a great 
service. 

Now, my friend. Chairman Bachus has an interesting bill. Can 
we do this by committee? Can we do it by commission? If so, what 
will be the political makeup of that commission? If it is three, and 
you have two political parties, somebody is not going to have a fair- 
ly good chair when the music stops in terms of balance. I think 
that we have to be very thoughtful as we move forward. 

And again. Madam Chairwoman, I know my time is about up, 
but the major point again I want to impress is what I am after 
here is making sure we indeed protect the consumer, educate the 
consumer against predatory practices, against abuses that have 
caused so much of the problem that we are in today, while, at the 
same time, ensuring that he does not lose that valuable access to 
credit. 

Chairwoman Capito. Thank you. 

I would like to recognize Mr. Royce for an opening statement. 

Mr. Royce. Thank you. Madam Chairwoman. The July 21st 
deadline is quickly approaching here. And assuming a director is 
eventually appointed, we will soon be left with an agency unlike 
any other, given the way this was written. For the first time, there 
will be a director who serves a set term, has sole authority over 
the agency and its actions, and has access to hundreds of millions 
of dollars outside of the appropriations process. So it is a bad prece- 
dent. It would fundamentally weaken our regulatory structure by 
moving safety and soundness regulation to the back seat. 

What I had offered earlier during the markup when this bill be- 
came law was something that the prudential regulators wanted. 
They have seen what happened with the oversight over the GSEs. 
They thought it was a bad idea to move safety and soundness regu- 
lation to the back seat. And frankly, this bill takes a critical step 
by empowering the safety and soundness regulators to have a 
greater say in the CFPB by lowering the threshold for a rule to be 
struck down. 

And I would also add, Mr. Scott raised the concerns about access 
to credit, which I think is something we need to be worried about. 
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I think beyond that, this worry about tying the hands of the regu- 
lators on this is a road we have been down before, where Congress 
did this with respect to Fannie and Freddie, and we had a very bad 
consequence out of it. So let us give the prudential regulators a 
greater say in this process. Thank you. Madam Chairwoman. 

Chairwoman Capito. Thank you. 

I would like to recognize Mr. Miller for 2 minutes for the purpose 
of an opening statement. 

Mr. Miller of North Carolina. Thank you. Madam Chair- 
woman. Yes, the CFPB is an agency unlike any another. It prob- 
ably has more checks on its authority, more accountability than 
any other agency of the government. It certainly is not unique in 
that it is not subject to the usual budget process. Every regulator 
of the financial industry is funded separately, rather than to have 
to come back to Congress, hat in hand, to be turned away by the 
influence of the financial industry to restrict their ability to do 
their job. In that way, they are certainly not at all different from 
anybody else, except that they have a cap on theirs that nobody 
else — none of the other regulators have. 

They are certainly not unique in that they have a single director. 
The OCC, for instance, has a single director, and that has made 
that a very powerful agency, which has worked greatly to the ben- 
efit of the banking interest and greatly to the disadvantage of con- 
sumers. So it is certainly not in that respect at all unusual. 

When the industry talks about safety and soundness, the need to 
keep safety and soundness together. Congress did limit the author- 
ity of the CFPB. The CFPB cannot require any bank to offer any 
product. They can only prohibit practices that they determine to be 
abusive of consumers. So when a bank says they want to consider 
safety and soundness, what they are saying is, in order to stay in 
business, they have to do things, they have to do things the CFPB 
has determined cheat consumers, or the language of the statute, I 
think, are unfair, deceptive or abusive. They say that they have to 
be unfair, deceptive, or abusive to stay in business. Maybe that 
bank needs to go out of business. 

Chairwoman Capito. Thank you. 

I would like to recognize Mr. McHenry for 1 minute for the pur- 
pose of an opening statement. 

Mr. McHenry. Thank you. Madam Chairwoman. This legislation 
today we are looking at, it will go a long way to providing the nec- 
essary oversight of the Consumer Financial Protection Bureau in 
order to ensure that consumer protection rules can be implemented 
without risking the safety and soundness of our Nation’s financial 
system. 

Last November, the voters sent a clear message to Washington. 
Massive new regulations are creating uncertainty and crippling job 
creation. With that in mind, I believe the legislation before us 
today is extremely necessary in order to protect consumers, while 
also making certain that small businesses and individuals aren’t 
limited from accessing the credit that they need. 

While our economy is still fragile, this legislation will remedy a 
flaw passed in the final Dodd-Frank piece of legislation. 

I would say to my colleagues on the other side of the aisle, this 
idea that they created a very limited regulator, while having 59 
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votes in the Senate and 60 percent of the House of Representatives 
and a Democrat President, is absolutely absurd. They were brag- 
ging about how powerful this regulator was until after the election. 
We are trying to fix this problem and go back to a more balanced 
approach at the CFPB. 

Chairwoman Capito. Thank you. 

I would like to recognize Mr. Pearce for 1 minute for the purpose 
of an opening statement. 

Mr. Pearce. Thank you, Madam Chairwoman. I just wanted to 
address some of the comments coming from our friends on the 
other side of the aisle that innovations need to be somehow con- 
trolled, those dangerous innovations. And I think back to growing 
up in a family where the innovations, those scary innovations in 
the phone industry, were stopped for decades, so we grew up with 
this one black phone, a big heavy thing. As soon as that was de- 
regulated, those scary changes began to come on to the market, 
and they call them cell phones and now iPods, iPads, whatever. 

And so as I think about choking down the financial sector, it is 
going to do exactly what one of my other friends from the other 
side said. It is going to limit access to consumers. 

For the situations where someone does cheat or take money away 
from someone, there is a remedy. Stick them in jail. When people 
cheat somebody else, have an outcome. But we don’t need to choke 
down the entire financial services market in the name of safety. I 
yield back the balance of my time. 

Chairwoman Capito. Thank you. 

I would like to recognize Mr. Huizenga for 1 minute for the pur- 
pose of an opening statement. 

Mr. Huizenga. Thank you. Madam Chairwoman. I appreciate 
you doing this today. 

We are here today to discuss legislative proposals that will create 
more transparency and accountability for what some have labeled 
an independent agency — some of us would maybe characterize it as 
a rogue agency — that Congress created last year. And under this, 
Dodd-Frank, the CFPB, the Consumer Financial Protection Bu- 
reau, will have extensive authority to issue all new Federal and fi- 
nancial regulations that affect businesses and individuals, but with 
very little accountability. To me, that is unacceptable. 

If I am doing a bad job, I have to answer to the constituents of 
the Second District in Michigan. If the President is not effective, 
he has to go answer to people in an election situation. 

Who does the head of the CFPB report to? No one. That is part 
of the problem. 

And as a newly elected Member of this 112th Congress, and a 
member of this important committee, I am here to work for that 
change. 

Madam Chairwoman, I again appreciate your willingness to hold 
this hearing on this important issue. So thank you. 

Chairwoman Capito. Thank you. 

I would like to recognize now Mr. Dold for 1 minute for the pur- 
pose of giving an opening statement. 

Mr. IlOLD. Thank you. Madam Chairwoman. And I want to 
thank the witnesses for your time today. 
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Both before and after legislation is passed, Congress has an obli- 
gation to identify and correct unintended negative consequences 
that frequently arise from what many would say is well-intended 
legislation. 

What I would like is do is I would like to fast-forward, because 
what we do today is going to have implications for many years to 
come. So let us go forward 5 and 10 years. Let us say the Adminis- 
tration is vastly different. We are empowering one individual who 
has, I would say, an enormous amount of power. What the legisla- 
tion does today broadens that out. Instead of one, we want to have 
five. This seems to me to be commonsense legislation. Instead of 
vesting the power so much in one individual, we are investing it 
in a board. 

And then when it talks about veto authority, it is going to be a 
simple majority, as opposed to two-thirds, which is a very high 
standard to jump over. 

So I look forward to your comments in terms of trying to con- 
vince me on how this is not a good idea, why we need to invest so 
much power in an individual. Given the consumer credit industry’s 
importance to our economic prosperity, the CFPB broad regulatory 
mandate should exist within a structural framework that improves 
transparency and accountability. 

I thank you. Madam Chairwoman, for giving me the time. 

Chairwoman Capito. Thank you. 

I would like to recognize Mr. Canseco for 1 minute for the pur- 
pose of giving an opening statement. 

Mr. Canseco. Thank you. Madam Chairwoman. 

Out of all the provisions included in the 2,300-page Dodd-Frank 
bill, perhaps the biggest and most important question surrounds 
the creation of the Consumer Protection Bureau. For the first time, 
we have an agency whose primary mission is supposed to be con- 
sumer protection, although it is unclear exactly what the distinc- 
tion is between consumer protection and safety and soundness. 

Aside from the agency’s puzzling mission, there is a great con- 
cern over its structure. Ignoring the precedents for financial regu- 
latory agencies, the Bureau is structured so that it has a single di- 
rector who will have great influence. This means that one person 
can essentially determine what types of mortgage products or cred- 
it cards Americans can have access to. 

In its current state, it is also extremely difficult to overturn a po- 
tentially damaging rule proposed by the Bureau. It is also worth 
noting that the funding of this agency has been carved completely 
out of the normal appropriations process. The powers given to this 
agency seem to go out against the traditions of accountability and 
openness, and it moves us towards creating an American credit 
czar. 

Thank you. 

Chairwoman Capito. Thank you. 

Finally, I would like to recognize Mr. Duffy for 1 minute for the 
purpose of giving an opening statement. 

Mr. Duffy. Thank you. Madam Chairwoman. 

Quickly, I think all of us here on the panel and this committee 
agree that we want to protect consumers. I just think we have a 
disagreement that this bill is actually going to accomplish that 
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goal. We have an incredibly high standard to overturn a CFPB 
rule. Basically, what has to happen here is the CFPB has to create 
a rule that is going to bring down the whole financial system. And 
if that is the case, we need to go to FSOC and get three-quarters 
of the vote, three-quarters of 10 votes on FSOC to overturn it. 

The way the rule is written, or the law is written right now, the 
director of the CFPB sits on FSOC. This is a super, super, super- 
majority. It makes it incredibly difficult to overturn a rule that 
comes from the CFPB that is going to be damaging to the financial 
system. 

I think my bill addresses this. It puts some perspective back into 
oversight of the CFPB and brings some sanity to the legislation. 

Thank you. Madam Chairwoman. 

Chairwoman Capito. Thank you. 

That concludes our opening statements. I would like to welcome 
our witnesses. We have your full written testimony, and you will 
be given 5 minutes to sort of summarize your testimony. And we 
have a lot of eager questioners here, so we would like to try to stick 
to the 5 minutes. 

First of all, I would like to welcome Ms. Leslie Andersen, presi- 
dent and chief executive officer of the Bank of Bennington, on be- 
half of the American Bankers Association, for 5 minutes. 

STATEMENT OF LESLIE R. ANDERSEN, PRESIDENT AND CHIEF 

EXECUTIVE OFFICER, BANK OF BENNINGTON, ON BEHALF 

OF THE AMERICAN BANKERS ASSOCIATION (ABA) 

Ms. Andersen. Thank you. Chairwoman Capito, Ranking Mem- 
ber Maloney, and members of the subcommittee for the opportunity 
to testify today. ABA appreciates the chance to share ways to im- 
prove the accountability of the new Bureau of Consumer Financial 
Protection. 

The banking industry fully supports effective consumer protec- 
tion. At the Bank of Bennington, we are proud of our 8 decades of 
service to our customers. No bank can be successful without a long- 
term perspective like ours and without treating customers fairly. 

The new Bureau will certainly impose new obligations on all 
banks, large and small, banks that had nothing to do with the fi- 
nancial crisis and already have a long history of serving consumers 
fairly in a competitive environment. 

There are several features of the Bureau that make improved ac- 
countability imperative. These include the problems brought about 
by the extensive new powers of the agency, the unfettered author- 
ity of the director to impose new rules, the separation of consumer 
protection from bank safety and soundness, the gaps in regulating 
non-banks, and the expanded and unaccountable enforcement au- 
thority of prudential regulators and State attorneys general. 

We believe the bills that are the subject of this hearing today are 
a start in the right direction, but certainly more needs to be done. 
We have detailed recommendations to improve the Bureau’s ac- 
countability in our written testimony, but let me highlight just a 
few. 

ABA supports H.R. 1121, which would create a commission re- 
sponsible for the Bureau’s actions. A board or a commission struc- 
ture is far better than giving the head of the Bureau sole authority 
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to make decisions that could fundamentally alter the financial 
choices available for customers. It also provides the needed balance 
and appropriate checks in the exercise of the Bureau’s significant 
authority. 

ABA recommends that the commission include members with 
consumer finance business experience and direct safety and sound- 
ness regulatory expertise. Such expertise would provide an impor- 
tant perspective as standards are set and enforcement activities 
undertaken. 

ABA also supports H.R. 1315, which would require a simple ma- 
jority vote of the Financial Stability Oversight Council to set aside 
a Bureau rule. If a majority of the Nation’s top regulators believe 
a Bureau rule will have an adverse impact on the banking system, 
that rule should not go forward. 

Moreover, ABA also believes that a finding of systemic risk is too 
narrow. The review standards should be recalibrated to account for 
adverse consequences of Bureau actions that do not rise to the level 
of systemic risk. 

In addition to further accountability, we believe the Bureau 
should direct its resources to the most glaring gap in regulatory 
oversight: a failure to supervise and impose enforcement actions on 
non-bank lenders committing consumer protection violations. One 
simple suggestion is to mandate transparency on the Bureau’s non- 
bank expenditures. 

We also strongly urge the Congress to eliminate the term “abu- 
sive” from the Bureau’s prohibitions. This is the most effective 
method of keeping the Bureau focused on the task of reforming the 
authorities it has inherited from its predecessor regulators. Then, 
the Bureau can shape those more-than-adequate authorities into 
simpler, more effective, and less burdensome consumer protections. 

Finally, the Dodd-Frank Act gives license to pile on additional 
State law requirements. It gives additional authority to State attor- 
neys general and prudential regulators to interpret and enforce Bu- 
reau statutory authorities and the rules as they see fit. If we are 
to hold the Bureau accountable, we must also hold accountable all 
those who derive authority from its existence. To do otherwise, by 
allowing new rules to be written or applying new interpretations 
each time a State border is crossed, would completely undermine 
the reliance of all citizens on the Bureau’s rules. 

Chairwoman Capita, banks across this country will continue to 
treat our customers right and do whatever we can to make sure 
that they understand the terms of the loans they are taking on and 
their obligations to us. Our task is made more difficult by the many 
new hurdles that we will have to jump over to serve our customers’ 
most basic financial needs. 

With only 22 employees, I worry about how my bank will handle 
all the new compliance obligations that will flow from the Bureau 
and from all other Dodd-Frank requirements. More importantly, I 
worry about the added cost, time, and hassle for my customers that 
these new rules will inevitably create. Thank you. 

[The prepared statement of Ms. Andersen can be found on page 
60 of the appendix.] 

Chairwoman Capito. Thank you very much. 
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I would like to welcome and introduce our second witness, Ms. 
Lynette W. Smith, president and chief executive officer of the 
Washington Gas Light Federal Credit Union, on hehalf of the Na- 
tional Association of Federal Credit Unions. Welcome. 

STATEMENT OF LYNETTE W. SMITH, PRESIDENT AND CHIEF 

EXECUTIVE OFFICER, WASHINGTON GAS LIGHT FEDERAL 

CREDIT UNION, ON BEHALF OF THE NATIONAL ASSOCIA- 
TION OF FEDERAL CREDIT UNIONS (NAFCU) 

Ms. Smith. Good morning. Chairwoman Capita, Ranking Mem- 
ber Maloney, and members of the subcommittee. My name is Ly- 
nette Smith and I am testifying this morning on behalf of NAFCtJ. 
I serve as the president and CEO of Washington Gas Light Federal 
Credit Union in Springfield, Virginia. 

Washington Gas has more than 6,800 members and over $80 mil- 
lion in assets. NAFCU is the only national organization exclusively 
representing the interests of our Nation’s Federal credit unions, 
and we appreciate the opportunity to participate in this hearing 
today concerning proposals to improve the structure of the Con- 
sumer Financial Protection Bureau. 

Credit unions were not the cause of this financial crisis, and yet 
we are still substantially affected by a number of provisions con- 
tained in the Dodd-Frank Act. For example, all credit unions are 
subject to the rulemaking authority of the new CFPB. The require- 
ments in Dodd-Frank will create a number of new and unnecessary 
compliance burdens for small credit unions like mine. 

It is with that in mind that NAFCU has long opposed the CFPB’s 
authority over credit unions. We believe that CFPB’s singular focus 
should be on regulating the unregulated entities that contributed 
to the financial crisis. 

Indications are that some of the first areas that the CFPB may 
tackle include mortgage lending and credit card practices, areas 
where we have already seen a number of changes in the recent 
years. Although the debit interchange price cap remains NAFCU’s 
number one concern with the Dodd-Frank Act, I will focus my con- 
cerns on the new CFPB. 

First, NAFCU will urge the subcommittee to return authority for 
rulemaking, examination, and enforcement of all credit unions to 
the National Credit Union Administration. 

Second, while we were pleased to see the Financial Stability 
Oversight Council granted veto authority over some proposed 
CFPB rules, we believe the current veto authority does not go far 
enough. NAFCU supports legislation to modify the threshold need- 
ed to veto a proposed rule. 

Third, NAFCU supports H.R. 1121, legislation introduced by 
Chairman Bachus and others, which would create a five-person 
commission to govern the CFPB. We believe a Board has benefits 
over one single director. At a minimum, NAFCU believes that the 
CFPB must have a Senate-confirmed director before it becomes an 
official, stand-alone Federal agency. We would support legislation 
to delay the transfer date until a director is confirmed. 

Fourth, only three credit unions are above the current $10 billion 
threshold and would be subject to the examination and enforce- 
ment authority of the CFPB. We believe it is a waste of taxpayers’ 
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dollars for the CFPB to have credit union examination teams for 
only three institutions, when NCUA has heen handling examining 
these institutions for decades. Congress should transfer that au- 
thority back to NCUA. 

Finally, there are a number of other areas where the CFPB could 
be improved, and I have outlined those in my written testimony. 

In conclusion, I remain at a loss as to why my credit union has 
been placed under a new regulatory regime. That being said, we 
welcome a dialogue with Congress on possible changes to the struc- 
ture, governance, and authorities of the new CFPB. 

I thank you for my opportunity to appear before you today on be- 
half of Ni^CU, and I would welcome any questions that you may 
have. 

[The prepared statement of Ms. Smith can be found on page 106 
of the appendix.] 

Chairwoman Capito. Thank you. 

Our next witness is Mr. Jess Sharp, executive director of the 
Center for Capital Markets Competitiveness, the United States 
Chamber of Commerce. Welcome. 

STATEMENT OF JESS SHARP, EXECUTIVE DIRECTOR, CENTER 

FOR CAPITAL MARKETS COMPETITIVENESS, U.S. CHAMBER 

OF COMMERCE 

Mr. Sharp. Thank you. Good morning. Chairwoman Capito, 
Ranking Member Maloney, and distinguished members of the sub- 
committee. I am Jess Sharp, the executive director for what we call 
the CCMC — it is kind of a mouthful — at the Chamber of Com- 
merce. Thank you for the opportunity to testify this morning on be- 
half of the millions of companies and businesses that the Chamber 
represents. 

The Chamber firmly supports sound consumer protection regula- 
tion that deters and punishes financial fraud and predation and en- 
sures that consumers receive clear, concise, and accurate disclo- 
sures about financial products. 

However, the ability of a regulatory agency to carry out its mis- 
sion successfully is influenced by, among other things, organiza- 
tional structure, coordination with other agencies, and the ability 
to maintain over the long term a consistent, effective approach. The 
unprecedented structure and authority of the CFPB fails these 
longstanding commonsense tests. 

The proposals that the subcommitee is considering today provide 
an opportunity to address structural issues essential to the success 
of the Bureau’s mission. 

I will start with Chairman Bachus’ bill, H.R. 1121, which would 
restructure the CFPB so that it is governed by a five-member bi- 
partisan commission rather than by a single director. 

For four reasons, we strongly support this reform. First, far from 
singling out the Bureau for special treatment, the Bachus bill 
would conform the Bureau to other independent Federal agencies, 
including those responsible for consumer protection, like the FTC, 
for example. Today, almost all independent agencies follow this 
model. Moreover, the decision to place a single director in charge 
of the Bureau, far from being essential to the original conception 
of this agency, as Chairman Bachus pointed out in his opening 
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statement, actually was made quite late in the legislative game. 
The President’s original draft bill proposing a Consumer Protection 
Agency included a commission, as did the bill that passed this 
House in 2009. 

Second, the Chamber believes that a commission will ensure bet- 
ter impartial decision-making. We believe that collaborative delib- 
eration among a commission with diverse views, expertise, and 
backgrounds will lead to better policy outcomes. By contrast, lead- 
ership by an individual director is more likely to lead to extreme 
swings in approach over the years. 

The CFPB has a tough balancing act to perform as a substantive 
matter. More stringent rules and stricter enforcement will protect 
some credit users from fraud, as has been pointed out, and we cer- 
tainly agree with that. As has also been pointed out, it could also 
lead to higher prices and reduced access to credit with potentially 
significant adverse implications for consumer well-being and eco- 
nomic growth. So smart, evidence-based decision-making in this 
complex area depends on full consideration of a diversity of inputs 
and views. 

The third point is that we believe that a commission approach 
would minimize the risk of regulatory capture. In the 2008 Law Re- 
view article entitled, “Making Credit Safer” that Professor Warren 
co-authored, she observed that a major challenge in establishing a 
unified Federal regulator of consumer credit products is the chal- 
lenge of minimizing risk of capture. The Chamber agrees and be- 
lieves, again, that a multi-member commission is the best way to 
address this risk. 

Fourth and finally, on H.R. 1121, we just think that a commis- 
sion approach will ensure continuity and stability in a way that a 
single director would not. A multi-member commission, with stag- 
gered terms, ensures the continuous presence of a significant num- 
ber of experienced members at all times and prevents any gaps in 
agency effectiveness. It would also prevent significant policy shifts 
based on the political wins. 

Moving quickly to Mr. Duffy’s bill, the Chamber supports H.R. 
1315 because it would enhance the FSOC’s ability to serve as the 
critical check on Bureau rulemaking that threatens the financial 
system. If every prudential regulator opposed the proposed CFPB 
regulation, then that regulation shouldn’t stand. And a majority re- 
quirement based on the vote of nine of FSOC’s members, because 
we are taking the Bureau out of the FSOC for purposes of this pro- 
vision, would permit that result. 

I would like to just quickly also address the discussion drafts 
that are before the committee before concluding. The discussion 
drafts would do a couple of things, both in terms of delaying — the 
first would delay the transfer of consumer protection functions to 
the Bureau until a director has been confirmed, and would remove 
the current authorization for prudential regulators to include Bu- 
reau examiners in examinations of large financial institutions prior 
to the transfer date. 

With respect to the first proposal, the Chamber agrees that con- 
sumer protection functions should remain with their existing agen- 
cy until the leadership of the Bureau has been confirmed. 
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As for the second proposal, we also agree that it raises concerns 
for the Bureau examiners to participate in examinations of large fi- 
nancial institutions prior to the transfer date and, accordingly, we 
would support legislation along those lines as well. 

So thank you again for the opportunity to testify. I am happy to 
answer any questions you may have. 

[The prepared statement of Mr. Sharp can he found on page 90 
of the appendix.] 

Chairwoman Capito. Thank you, Mr. Sharp. 

I would like to welcome Mr. Hilary Shelton as our final witness 
on this panel. He is the director of the NAACP, Washington Bu- 
reau, and senior vice president for advocacy and policy. Welcome. 

STATEMENT OF HILARY O. SHELTON, DIRECTOR, NAACP 

WASHINGTON BUREAU, AND SENIOR VICE PRESIDENT FOR 

ADVOCACY AND POLICY, NAACP 

Mr. Shelton. Thank you very much. And good morning. Chair- 
woman Capito, Ranking Member Maloney, and so many of my good 
friends who are here on this subcommittee. 

It is a pleasure and an honor to be here to share in your discus- 
sion about improving the strength of the Consumer Financial Pro- 
tection Bureau, the CFPB. We at the NAACP feel very strongly 
that this nascent agency needs as much support as possible so that 
it can reach its greatest potential to protect the American public 
in ways that it has never been protected before. 

The NAACP feels strongly that a robust CFPB is not only nec- 
essary for our Nation today; it is absolutely crucial. For too long, 
too many consumers, disproportionately racial and ethnic minority 
Americans, have been underserved and even targeted by unfair and 
downright unscrupulous predatory financial services. The result 
has dramatically diminished opportunities for an ability to build 
wealth or, in too many cases, to continue to own our homes, or even 
buy a car. 

More than 4 years ago, I testified before the Senate Banking 
Committee about predatory lending in the home mortgage and refi- 
nancing market and the racial disparities that existed. At that time 
I stated, “Predatory lending is unequivocally a major civil rights 
issue.” As study after study conclusively demonstrated, predatory 
lenders target African Americans, Latinos, Asians and Pacific Is- 
landers, Native Americans, the elderly, and women at such a dis- 
proportionate rate that the effect is devastating to not only individ- 
uals and families, but whole communities as well. Predatory lend- 
ing stymies families’ attempts at wealth-building and ruins people’s 
lives. 

Sadly, since that time, my words have been reinforced by more 
studies and, more importantly and more tragically, there have been 
catastrophic consequences for families, neighborhoods, and whole 
communities as the foreclosure rate among racial and ethnic mi- 
norities has disproportionately skyrocketed. 

In almost every other facet of financial services like home mort- 
gages, racial and ethnic minorities are targeted by exploitive and 
unscrupulous lenders, and we continue to be treated unfairly. My 
written testimony gives you two more examples of this, payday 
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lenders and credit scoring. But for the sake of brevity, I will not 
elaborate on them right here and now. 

Madam Chairwoman, distinguished members of the sub- 
committee, I could go on and on with examples and studies which 
demonstrate undeniably that racial and ethnic minority Americans 
are still treated disparately in a world of financial services. As a 
result, racial and ethnic minority Americans are faced with dra- 
matically diminished opportunities to fulfill the American dream 
and build any sort of wealth for the future. It is because of this 
continuing disparity in treatment and the blatant targeting of ra- 
cial and ethnic minority communities by exploitive financial serv- 
ices that the NAACP joined many other national civil rights organi- 
zations, among others, in applauding the creation of the CFPB 
under last year’s Dodd-Frank Act. As a matter of fact, many civil 
rights organizations, including the NAACP, testified before this 
very committee on the need for a single, robust, independent agen- 
cy charged with protecting consumers and ensuring that all Ameri- 
cans have the same access to credit. 

Under the old system, at least five Federal agencies played a role 
in monitoring how financial institutions complied with consumer 
and civil rights laws, while three Federal agencies provided addi- 
tional enforcement authority. There was not a single entity charged 
with investigating or charged with ensuring that all consumers 
were treated equally and fairly. 

Under the new and improved system, as mandated by Dodd- 
Frank for many financial institutions, consumers’ financial protec- 
tion will now be the sole focus of a single agency, the CFPB. Once 
fully operational, the CFPB will have a broad authority to write 
rules, supervise a wide variety of financial institutions, and enforce 
Federal fair lending and consumer protection laws. 

Most important to the NAACP, fair lending is explicitly built in 
the CFPB’s mission, structure, and research mandates. Dodd- 
Frank clearly states that the CFPB is tasked with the responsibil- 
ities to “seek to implement and, where applicable, enforce Federal 
consumer financial protection law consistently for the purposes of 
ensuring that all consumers have access to markets where con- 
sumer financial products and services, and the markets that con- 
sumers financial products and services are fair, transparent, and 
competitive.” In short, a robust function of CFPB will work through 
rulemaking, enforcement, and research to ensure a more fair and 
equitable financial playing field. 

The NAACP is particularly pleased to note that the CFPB will 
be looking at almost every aspect of financial services, including 
mortgage lending, credit cards, overdraft fees, and payday loans. 

Madam Chairwoman, I recognize that the subject of this hearing 
is four particular pieces of legislation intended to, as the committee 
contends, strengthen the CFPB. I am very interested in hearing 
the analysis of these four bills because I would like to state un- 
equivocally for the record that the NAACP staunchly opposes any 
rules which may make weaken or undermine the CFPB or other- 
wise impede it from reaching its full potential. 

Any proposals which would weaken the mission of the CFPB 
would mean fewer protections for American consumers in general, 
and racial and ethnic minorities in particular, as they attempt to 
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manage the often confusing world of finances, mortgages, and cred- 
it. Emasculating the CFPB, before it even gets off the ground, will 
result in a return to a system of inadequate financial supervision 
that failed taxpayers, depositors, investors, homeowners, and other 
consumers. Allowing continued predatory lending to consumers and 
the targeting of particular groups will once again allow greater risk 
to our financial system. Thank you so much. 

[The prepared statement of Mr. Shelton can be found on page 
101 of the appendix.] 

Chairwoman Capito. Thank you, Mr. Shelton. 

I would like to begin the questioning. I have a question for Ms. 
Smith. We have heard reports that CFPB personnel have already 
been accompanying prudential regulatory staff on examinations. 
The issue here for me is, as we know, the statutory date to begin 
the full implementation of the CFPB is not until July. And I think 
for institutions’ safety and soundness and protection of financial 
data of their clients and their customers, this could be problematic 
if you have somebody, personnel accompanying who don’t really 
have any kind of regulatory authority or any enforcement author- 
ity. Do you have a comment on that? And are you aware that this 
is occurring? 

Ms. Smith. Yes, I am aware. And we call it the ride-along exam- 
ination. So that would be detrimental, in my opinion, to any credit 
union, regardless of size. The resources of a credit union really 
need to be better served than doing double examinations. So, for 
that reason, I feel that it would be a problem. And I can speak for 
myself and what I experience when a NCUA examines our credit 
union once a year. It was 18 months. Now, it is once a year. 

And also, I have to have a year-end audit examination by a cer- 
tified public accountant. Both take approximately 30 days to com- 
plete, and take a lot of resources away from my credit union, re- 
sources that I could use to better serve my members. That needs 
to be our focus. That has been the credit union’s focus all along. 

While smaller credit unions are supposed to be exempt from this 
bill, as it is written in the testimony, we just feel that this would 
be very problematic to the credit union industry as a whole. 

Chairwoman Capito. Yes. I think it presents a problem whether 
it is a ride-along or whether it begins issues of privacy issues with 
financial data and other issues of that magnitude. And I appreciate 
the statement that you made that when you get into the heavy reg- 
ulatory burden, you are really undermining what Mr. Shelton ad- 
dressed in his statement, which is how you get the consumer prod- 
ucts and credits to the folks who most desperately need it and who 
have been shut out previously from greater access to credit. 

Ms. Smith. And please keep in mind that in the last 2 or 3 years, 
I have been able to still continue to lend to members. When this 
financial crisis hit, my doors were open and we were lending every 
day. 

Chairwoman Capito. I appreciate that. 

I would like to ask Ms. Andersen, the carve-out for community 
banks, you have 22 employees, I can see from your statement, and 
it is of great concern to me as well that the carve-out really doesn’t 
exist for a banking institution of any size, whether you are in the 
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larger part that maybe fall under the CFPB. But still, the rules 
and regulations are going to influence your institution. 

You have already talked about the resources. Have you had to 
hire somebody? Do you anticipate that you are going to have to 
hire somebody to meet all of the demands that would then take, 
of course, resources from your bank that could be again more ade- 
quately placed in seeking credit and helping your communities? 
Could you address that issue? 

Ms. Andersen. Yes. We have actually hired outside counsel who 
is helping us look at the issues coming at us to try to be prepared, 
so that has taken additional resources. We also don’t really have 
any one person in charge of compliance. Being a small institution, 
with 21 employees, everybody has to wear a compliance hat to 
serve our customers, and the more time and effort that is expended 
on new regulations — we already have a boatload — more regulations 
on top of what we have already takes time away from our con- 
sumers and our customers and also our ability to just be active in 
our communities. 

Chairwoman Capito. On the issue of a commission as opposed to 
an individual, to me, this just makes good common sense. Obvi- 
ously, we passed it in the House. When it was passed in the 
House — and it was, as Mr. Sharp mentioned in his statement, it 
was a change made towards the end of the completion of the bill. 
And I think that we have seen now, with no statutory person in 
place, no Presidential appointment at this point who has to go 
through the confirmation procedure, I think it is just problematic 
if we have no director; what are we going to do, which is the point 
of one of my pieces of legislation. And so I think we could solve this 
a lot easier if we would, instead of having a singular person to 
head and have all the power concentrated in that one person, if we 
spread it out over a commission. 

But my time is up, and I am going to ask the ranking member 
if she would like to begin questioning. 

Mrs. Maloney. I most certainly would. First of all, I would like 
to thank the panelists for your thoughtful presentations. And I 
would like to clarify for the record that the House-passed bill start- 
ed with the director and only became a commission 2 years after 
the designated transfer date. The House conferees rejected an 
amendment that would have restructured the CFPB into a commis- 
sion. 

And I would like to place in the record the debate that was very 
extensive around supporting the need for a strong consumer protec- 
tion regulator. Without objection, I will place that in the record. 

This is the model that we have now in government for regu- 
lators. The Comptroller of the Currency, the head of the Fed, the 
CFTC, OTC, all of them have a single regulator, not commissions. 

I would like to respond really to Ms. Smith’s concern about the 
shadow banking system, and that is what we pulled into the CFPB 
to be reviewed. The commission would only lead to gridlock, and, 
in my opinion, inaction that would only make it more difficult to 
react to the regulatory disparity between banks, credit unions, and 
the less regulated competitors. And I agree, the regulated credit 
unions and the regulated banks did not cause the problem. It was 
these unregulated areas. 
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And I would like to say that my colleagues on the other side of 
the aisle say they want to reduce the size of government, yet they 
want to change a single-director Bureau into a five-member com- 
mission. President Obama is having difficulty finding a director 
that he can get confirmed by the Senate. One Senator can hold up 
a confirmation. If you had five, you would have more difficulty in 
moving forward. 

But my question, and I would like to begin with you, Mr. 
Shelton, you stated that predatory lending was, in your opinion, a 
civil rights issue. And it is believed by many that the old system 
reacted too slowly during the subprime mortgage boom, and that 
helped bring the economy to near collapse, which is why the CFPB 
was included in the overall Dodd-Frank financial reforms. 

Too often, consumer concerns were not thought about as a second 
thought, or a third thought, or they weren’t thought about at all. 
And it is believed by me and others that if we had an agency such 
as the CFPB, they would have reacted more quickly to the screams 
and cries for help that were coming in from the communities across 
America. 

So I would like to ask every member of the panel if you think 
that the subprime mortgage boom that helped bring the economy 
to near collapse, would the CFPB help to have prevented that? The 
old system did not work, and we need to move forward in a system 
that will prevent financial collapse in the future. 

So first, Mr. Shelton, and then Mr. Sharp, and all the way down 
to Ms. Andersen. Thank you. 

Mr. Shelton. Thank you. Congresswoman. You are absolutely 
correct. I am deeply concerned about a lot of the argument being 
made here to withstall the implementation of the CFPB. Quite 
frankly, the NAACP has done reports and testified before this com- 
mittee as well as the Senate Banking Committee on numerous oc- 
casions. We have sat down with the heads of the Comptroller of the 
Currency, the Fed, sat down with a number of government agen- 
cies responsible for this particular oversight. 

We did a report in 2007 to show you the slow movement of the 
existing system and why it is the literal definition of insanity to 
continue with the existing policy. Quite frankly, we spoke in 
2007 — and I will leave the names of the very high-ranking officials 
out of this so as not to embarrass them in this particular case — 
we went to them and said we were predicting in 2007 that African 
Americans who received subprime loans in 2005 would go into fore- 
closure by the end of 2009. And needless to say, we were under- 
estimating the devastation that was created by this lack of over- 
sight and regulatory oversight of our financial services programs. 
Indeed, more than 52 percent of subprime borrowers who were Af- 
rican American went into foreclosure by the end of 2009. That is 
outrageous. We need a process and a system that actually provides 
the kind of protection that consumers need. 

What we got at every step of the way is, when we asked them 
what do you intend on doing, when we asked them to simply do 
things like a moratorium on foreclosures, we were told that, “We 
will allow the market to work it out. We have no plans whatsoever, 
even though we see the concerns you are having are 2 years down 
the line.” 
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We need a nimble, effective process to provide that kind of over- 
sight and enforcement to protect the consumers first. If you are 
protecting consumers, then we are not going to have the kind of 
meltdown we are experiencing. 

Mrs. Maloney. Madam Chairwoman, my time has expired, but 
I would like to request that everyone place in writing their re- 
sponse on whether or not the CFPB would have helped prevent and 
protect consumers during the subprime crisis, comparing that to 
what happened with the old system. Thank you very much, and I 
yield back. 

Chairwoman Capito. Thank you. I would like to say in terms of 
growing government, I would remind the committee that the CFPB 
will have over 1,000 employees. I would say that is a large growth 
in government, some of them coming from existing agencies, but 
many still remaining in their original agencies. And the FDIC has 
recently announced that they are going to be creating a new com- 
pliance division, there again growing government further. 

Mr. Royce for 5 minutes. 

Mr. Royce. Thank you. I think we have gotten it exactly back- 
wards. The bifurcated regulation that we have here with the CFPB 
is exactly like the bifurcated regulation that we had with respect 
to the GSEs. So if we had Congress coming in and muscling the 
market and basically saying with the GSE Act that you could over- 
leverage, and here you had the safety and soundness regulators, 
the prudential regulators who said no, no, that is a mistake; 100 
to one leverage. The goal is forcing people to buy junk like Coun- 
trywide and holding that on the books. You are going to do that 
just so that everybody can own a house, whether they can make 
a payment or not? You are going to put that kind of leverage into 
the system? You are going to muscle those kind of goals to create 
a market for junk like Countrywide out there? 

That is the insanity. That is the insanity of duplicating that kind 
of system and trumping the prudential regulator, yet again, who 
wanted to regulate the GSEs for systemic risk. So now here we 
have created, and I will ask this question of Mr. Sharp, we have 
created a situation where we have made it harder, even harder for 
the prudential regulator to have the kind of say over safety and 
soundness they should have had. And here what we have done 
under the FSOC, is they can only block the CFPB regulations if 
two-thirds of its membership, which includes the CFPB director, 
concludes that the regulation or provision would put the safety and 
soundness of the United States banking system or the stability of 
the financial system of the United States at risk. 

Mr. Sharp, do you think this standard is too broad and the num- 
ber of required votes needed to overturn too high to effectively pro- 
tect the financial system from onerous and overreaching activism 
by the CFPB? 

Mr. Sharp. Yes. The Chamber definitely believes the bar is set 
too high. I think the critical point here is it seems like Congress 
recognized that there was a potential for a problem here. That is 
why this provision is in the bill. But the way it was set up, it is 
a bar that it is not clear that any rule could ever clear. Even if you 
have all 5 prudential regulators, 5 of the 10 members of the FSOC 
make a decision that a rule could undermine safety and soundness. 
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that is not enough. You still have to convince everybody else. So 
if this is a safety and soundness question, it seems like if you have 
unanimity among the safety and soundness regulators, then that 
should control. 

Mr. Royce. And this is the aspect that concerns me, because I 
have talked to all the prudential regulators and heard their con- 
cerns, both during the markup of this bill and during the con- 
ference on this legislation. Let me just ask you, how would you im- 
prove upon this language, Mr. Sharp, if you might make some sug- 
gestions? 

Mr. Sharp. Sure. The language in the bill before us today? 

Mr. Royce. Yes. How would you address this issue; in the way 
Mr. Duffy addresses it with his bill, or how would you — 

Mr. Sharp. Yes, I think the Duffy bill is a very good solution. 
The only thing I would say, in addition to what is before us here 
in the legislation, is the authority to review and override CFPB ac- 
tions, as I understand it, only applies to regulations. We have 
heard from Professor Warren that her inclination, at least at this 
point — and she is not obviously the director — but at this point, 
speaking on behalf of the Bureau, is not to regulate through regu- 
lations and to use enforcement actions to sort of push for compli- 
ance. 

Now, that is fine and that is one way of doing things, and it 
wouldn’t be the first time an agency did that. But if that is the 
case, if that is the primary means of pushing for compliance and 
for shaping the landscape, then those types of actions should be, 
at least some of those actions, could be broad and sweeping enough 
to have safety and soundness implications, and it is probably a 
good idea for FSOC to have the authority to review those as well. 

Mr. Royce. Thank you, Mr. Sharp. 

I am going to ask Mr. Wilcox, in your testimony you express sup- 
port for Mr. Duffy’s bill to strengthen the review of CFPB rules, 
and you mentioned that the ICBA has proposed language to take 
his bill a step further by allowing the FSOC to veto a bill that 
would adversely impact a subset of the industry in a dispropor- 
tionate way. I would just ask you if you would want to elaborate 
on your concerns there. 

Mr. Wilcox is not on this panel, so I will ask that question of Ms. 
Andersen. 

Ms. Andersen. I cannot speak on behalf of the Independent 
Community Bankers, so I am not quite sure how to answer your 
question. 

Mr. Royce. In that case, my time has almost expired, and I will 
yield back. 

Chairwoman Capito. Thank you. I would like to recognize Mrs. 
McCarthy for 5 minutes for questioning. 

Mrs. McCarthy of New York. Thank you. Thank you very 
much for having this hearing. And I find it very interesting. I keep 
seeing every week the numbers in foreclosures. I keep seeing the 
numbers of people losing their homes, many of them becoming 
homeless. And I know then when we had all these hearings, going 
back when we were working to see what we could do to protect the 
consumers in the future, and here is something that we have in 
place that hasn’t really gone into place yet. 
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And I know there were concerns with the credit unions and some 
of the banks, but we also know that Elizabeth Warren stated in her 
testimony in March, and a few other times before that, that the 
CFPB must consider the impact of proposed rules on community 
banks and smaller credit unions, as well as consult with Federal 
banking regulators, consider the written objections raised during 
the consulting process. 

We are forgetting why we are putting this together. Everybody 
forgot about the consumer. And everybody can blame everybody 
else, but nobody was there to protect the consumer. No one. 

So there are specific — and my question is to everybody. There are 
specific requirements that the CFPB must adhere to in carrying 
out their regulatory activities. Shouldn’t Congress allow the CFPB 
to become implemented before we start making changes? 

We have done this before. It is called technical changes as we go 
down the road. Basically, almost every bill that passes this House 
comes back for technical changes. 

And then if there was a commission structure in place, what 
would have happened if there wasn’t agreement on how to respond 
to a consumer threat or move forward on a proposed rule? Wouldn’t 
the consumer end up being disadvantaged from the gridlock? 

And that is what we were trying to prevent in the beginning, 
gridlock. Because around here, everybody knows it. Republican and 
Democrat, it takes forever to get something done. And in the case 
of what happened for consumers across this Nation, they are the 
ones who paid. They are the ones who paid. They paid by losing 
their homes. They paid by losing their jobs. 

And what are we doing for them? In my opinion, we did some- 
thing for them, and we are doing nothing now. 

Mr. Shelton, why don’t you start? 

Mr. Shelton. Thank you so much. And again, I am in full agree- 
ment that to delay the implementation of these long-needed protec- 
tions of the American consumer is something that we have to re- 
member throughout this process. 

The CFPB needs to have an opportunity to be fully implemented 
to become fully operational. We need to move very quickly. The 
NAACP sent a letter very recently to the President asking for a 
nominee to serve as director of the CFPB. We think that is ex- 
tremely important. But slowing down this process again brinks on 
the terms of insanity. 

The revisionist history that we continue to hear, about why it 
was so important to put this program in place in the beginning, is 
something we must go back and look at. We testified before and it 
stands today that we had people being offered products they could 
not sustain. 

The issue for us is twofold: one, the sustainability of access to 
credit; and two, protecting consumers from the predatory nature of 
some of these financial services institutions. We need to move very 
quickly and decisively to make sure both of those particular provi- 
sions are in place. We see this as something that has been well de- 
bated, well discussed, it has been legislated. The President has 
signed it into law. Let us now implement this program and let the 
American people enjoy the protections that the Bureau offers. 
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Mrs. McCarthy of New York. Thank you. Anyone else? Ms. 
Smith? 

Ms. Smith. Thank you very much. We appreciate Elizabeth War- 
ren’s statement, and would urge Congress to make sure the con- 
cerns of small institutions like credit unions are taken into account 
as the CFPB goes forward. Compliance burdens would still be inev- 
itable. Credit unions have a board regulator, NCUA, and we are 
not the cause of the problem. So a board could work. 

And if I could just give you a personal testimony of what I have 
experienced. When the predatory lenders were out there doing 40- 
year mortgages, interest-only mortgages, my examiners — before the 
regulation got out on NCUA in black and white — were calling us 
on the phone and saying, “Don’t do it. Don’t do it.” 

I just had another example last week, and it doesn’t have to do 
with lending. But NCUA is a source for our members to complain. 
I had one member who complained about a $40 withdrawal from 
an ATM and she did not get the money. She wrote the letter to 
NCUA and we — ^before I got the letter from NCUA, I had already 
resolved it. But then I had to turn around and respond back to 
NCUA. And this was in less than a week’s time. So I think NCUA 
does a good job at really keeping us on the right track. 

Mrs. McCarthy of New York. Let me just interject. I agree 
with the credit unions and I also agree with our community bank- 
ers. We tried to do whatever we could, many of us, as during the 
regulation part, to protect them because we know they did nothing 
wrong. But unfortunately, at times, everybody is pulled in, and 
that is why we want to try to make sure that we make it right for 
those who had nothing to do with the economical failure. 

Chairwoman Capito. Thank you. I would like to recognize Mr. 
Renacci for 5 minutes for questioning. 

Mr. Renacci. Thank you. Madam Chairwoman. 

I thank all of you for your testimony today. One thing I heard 
consistent with all four of you was that you all support sound and 
effective consumer protection. You said it in different ways, but you 
all said that. 

My question comes down — and I am going to ask all four of you. 
The four pieces of legislation that we are talking about, would any 
of you tell me how that weakens the ability for the CFPB to have 
effective oversight on sound consumer protection? Because you all 
talked about how the four pieces of legislation were okay. 

I want to know if there is anyone who could tell me how any one 
of these four pieces of legislation weaken the ability. We can start 
with — 

Ms. Andersen. I don’t think they do weaken consumer protec- 
tion. Consumers and small businesses are the lifeblood of tradi- 
tional banks. We take care of them. If we don’t take care of them, 
we don’t survive. What these changes will do will expand our abil- 
ity to continue to take care of our customers. 

A commission is far better than having one single person have 
the authority over deciding what products I should be delivering to 
my customers in Bennington, Nebraska. I have a hard time believ- 
ing that somebody in Washington, D.C., one person, one single per- 
son, understands the needs of my community. 
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Mr. Renacci. And again, I understand your — you guys have all 
indicated your thoughts on how these help. I want to hear if any 
of you can tell me where it has weakened any one of these pieces 
of legislation. 

Mr. Shelton. I would certainly argue that it slows the process. 
One of the things we also experienced were products that were 
being offered very quickly, and not being able to respond quickly 
enough to be able to address the damages that were created by 
many of the predatory lending packages we ended up fighting. 

If you end up, quite frankly, with the arguments to be made that 
having a commissioner, an oversight along those lines, and not al- 
lowing one person to actually provide the leadership in this par- 
ticular case, also understand there are checks and balances for that 
one person that could very well slow the necessary oversight and 
enforcement that this agency must be responsible for. 

Quite frankly, when you look at these pieces of legislation, all I 
am seeing are things that will slow down the process and not add 
value to the process of oversight and protection. 

Mr. Renacci. If it slows it down and it gets it right, we are still 
in the right place, as long as it protects. 

Mr. Shelton. If you can establish it somehow did it right; but, 
quite frankly, what we have seen so far does not establish that. 

Mr. Renacci. Ms. Smith, when it comes to credit unions, and I 
have had a number of credit unions come visit me in my district, 
credit unions do provide services to low- and moderate-income fam- 
ilies and households, correct? 

Ms. Smith. That is correct. 

Mr. Renacci. Do you see a director — one of my concerns about 
having one director who maybe doesn’t like credit unions or maybe 
doesn’t like the way credit unions are going, that it may affect the 
ability to service low- and moderate-income families. 

Ms. Smith. Absolutely. In answering your first question, we do 
think that it would strengthen, so we are in favor of it. But in an- 
swer to your second question — could you repeat it again, please? 

Mr. Renacci. I said if you had a director, one of the problems 
with having a single director is they may say that credit unions 
don’t provide service. My biggest concern is that credit unions do 
provide service to low- and moderate-income families. The question 
was, if you saw a director who was taking this agency in a direc- 
tion that would hurt your credit unions, would you be able to pro- 
vide services to low- and moderate-income families? 

Ms. Smith. No. It would really put a damper on the services that 
I could provide. So I am very concerned. I don’t feel that one per- 
son — I am in favor of five. I think you will have a broader array. 
I think there would be some confusion, too, to having an examina- 
tion, a dual examination, so to speak. I think there would be confu- 
sion at my board of directors level, staff management. We wouldn’t 
know who we really ultimately reported to. 

Mr. Renacci. And, Ms. Andersen, moving on, you had some in- 
teresting comments in your testimony about some of the other over- 
reaching things that the States could provide. Could you go into a 
little more detail on that? You talked about statutory language pro- 
hibiting States from imposing additional consumer protection. 

I would just like to hear a little more about that. 
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Ms. Andersen. I think it is imperative that we have common 
regulation. We can’t have different regulation in one State over an- 
other, because most all of us do business in more than one State. 
I am located in Nebraska, relatively close to Iowa. I have farmers 
that I do business with who own land in both States. We have cus- 
tomers who have vacation homes in Florida, and we need to have 
one common regulatory guide so we understand the rules of the 
road clear across the country. 

Mr. Renacci. Thank you. I yield back. 

Chairwoman Capito. The gentleman’s time has expired. 

Mr. Miller for 5 minutes for questions. 

Mr. Miller oe North Carolina. Thank you. 

Critics of the OCC, including me, think that the OCC has been 
the most captured of the regulators, the most permissive of the reg- 
ulators, and the OCC’s permissiveness to the banks that they regu- 
lated contributed greatly to the financial crisis of a few years ago, 
just 2 V 2 years ago. And a big part of that was their assertion of 
preemption; that banks that were subject to the OCC, regulated by 
the OCC, would not be subject to State laws. And there are a lot 
of States who saw what was going on right under their eyes. State 
legislators saw it, tried to pass laws prohibiting it, and the OCC 
kept them from applying their laws, particularly with respect to 
mortgages and predatory subprime mortgages. The failure of States 
to be able to act contributed greatly to the subprime crisis and the 
financial crisis. 

Mr. Sharp, should the OCC’s assertion of preemption be subject 
to review by the FSOC, and, if not, why not? 

Mr. Sharp. I am not here to testify today about the OCC. 

Mr. Miller oe North Carolina. It is obviously parallel. Why 
not the same rule? If it affects the safety and soundness of the sys- 
tem, why should that not be subject to review by the FSOC? 

Mr. Sharp. They are a safety and soundness regulator, whereas 
the CFPB is not. That is why the concern is greater in the CFPB 
context, because they exist outside safety and soundness. 

Mr. Miller oe North Carolina. How about just subject to the 
APA, the notice and comment periods for assertions of preemption? 
If CFPB is going to be subject to the APA, why should OCC not 
be subject to the APA? 

Mr. Sharp. I don’t have a good answer for you, but I would be 
happy to provide one in writing, if you prefer. 

Mr. Miller of North Carolina. The Dodd-Frank Act, the 
CFPB statute as initially proposed by the Obama Administration, 
would have required plain vanilla products be offered side-by-side. 
There was an uproar in the financial sector. It was awful to think 
that they would be required to sell something they didn’t want to 
sell, and the truth was the consumer advocates didn’t love it all 
that much either, so it got dropped fairly quickly. 

To make the point clear. Republicans offered an amendment in 
committee, and Democrats accepted it, that said clearly the CFPB 
would not have the authority to require any financial institution to 
offer any given practice. They could not require, they could only 
forbid. They could forbid practices that were abusive to consumers 
or deceptive or unfair. They could not require them to do something 
that was good for consumers. And further, it is clear that the CFPB 
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does not have any authority to set interest rates, so you can price 
products however you want to. If they are a greater risk, you can 
price them accordingly. 

Can you give me an example, Ms. Andersen, of a consumer prac- 
tice that you have to do, that you are afraid that the CFPB might 
forhid as abusive or deceptive or unfair, that you have to do to stay 
in business? 

Ms. Andersen. To stay in business, I have to serve my commu- 
nity, and in serving my community, I can develop products for the 
consumers in my community that are helpful. One great example 
of this is we have a large Burmese refugee community in our area, 
and we worked with our regulator and developed a product for 
them that allows them to buy homes. They couldn’t qualify — gen- 
erally speaking, they can’t qualify for a traditional secondary mar- 
ket loan because they haven’t lived in the United States for 2 
years, and don’t have 2 years of tax returns, so that kicks them out 
of traditional secondary market lending. 

We developed a program of financial education and a loan pro- 
gram for them to purchase a house, they have downpayment 
money, and move forward. 

Mr. Miller of North Carolina. Leaving aside the unlikelihood 
that the CFPB would forbid that, because it sounds very whole- 
some, do you have to do that to stay in business? 

Ms. Andersen. I have to serve my community to stay in busi- 
ness, and I need to serve the needs of my community. And I don’t 
believe that one person in Washington can understand the needs 
of my community and the services that I need to provide for them. 

Mr. Miller of North Carolina. Mr. Sharp, can you give me an 
example of a consumer practice that you are afraid the CFPB 
might strike down as abusive and say you can’t do that, but a fi- 
nancial institution would have to do that to stay in business? 

Mr. Sharp. I can’t give you an instance of a particular product. 
Again, the uncertainty is what is so concerning. We don’t know 
what “abusive” means. We don’t know if unfair, deceptive, and abu- 
sive is sort of an escalation, if you can fully disclose the character- 
istics of a product and still be considered abusive. These are the 
things — it is a term without much definition, more than was given 
in the statute, and we don’t know what it means, so — 

Chairwoman Capito. The gentleman’s time has expired. Thank 
you. 

Mr. McHenry for 5 minutes. 

Mr. McHenry. Thank you. Madam Chairwoman. 

Now, to Ms. Andersen and Ms. Smith, with the passage of Dodd- 
Frank and with the CFPB, for instance, do these additional regu- 
latory burdens add to the cost of compliance? 

Ms. Smith. If I could speak first, 2 years ago, because of the un- 
employment rate, I was able to hire an attorney, a lawyer who just 
got out of law school, and I started her off at a salary of $40,000 
and I had her do policies. But, lo and behold, 2 years later, she is 
my compliance officer and it takes up a lot of her time; she spends 
90 percent of her time just doing compliance for the credit union. 

So what has happened now, and I could speak from the heart, 
is I don’t know how long I am going to keep her, because compli- 
ance is becoming larger — compliance is becoming such a big deal of 
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importance to the credit union industry and to financial institu- 
tions that I can’t compete with the larger credit unions in salary. 
So, yes, I do have financial costs that I have had to incur. 

In addition to that, because of the recent credit card changes and 
the real estate changes, I have had to spend over $10,000 in the 
last 2 years just to update forms to keep up. 

Mr. McHenry. How large is your credit union? 

Ms. Smith. $80 million. 

Mr. McHenry. Ms. Andersen? 

Ms. Andersen. We have had significant increased costs. We have 
had significant increased costs just over the past few years of 
changes in regulations totally separate from Dodd-Frank and from 
the CFPB. Those regulations aren’t in place yet, but we are getting 
ready for them. We see them coming. We know that the costs are 
going to be there and be a lot more expensive. We have to figure 
out a way to pay for them, and we are a $60 million bank, much 
smaller. 

Mr. McHenry. Do you think these regulations, to both of you, do 
you think that these regulations will affect smaller institutions at 
a greater, I guess, cost basis per dollar that you have in your insti- 
tution, as opposed to the large institutions? 

Ms. Smith. Yes, they will. When I came into the credit union in- 
dustry over 20 years ago, there were over 12,000 credit unions. 
Now, there are roughly under 8,000. I think we will see that num- 
ber go down. I am really concerned about the credit union industry 
and its survival, because we have always been the lender of last 
resort. I can speak to that personally on what I am doing at Wash- 
ington Gas Light Federal Credit Union. 

Mr. McHenry. Ms. Andersen? 

Ms. Andersen. Yes, I would agree completely. As I said, we don’t 
have one person in charge of compliance. We may be having to 
move that way, hire yet an additional person, or take more time 
away from my community, which I really don’t want to do. 

Mr. McHenry. How many employees do you have, Ms. Ander- 
sen? 

Ms. Andersen. Twenty-two. 

Mr. McHenry. So you are talking about adding a full-time com- 
pliance person with what you see coming down the road? 

Ms. Andersen. Yes. 

Ms. Smith. I have 17, and that does include one compliance per- 
son. 

Mr. McHenry. Oh, Lord. So if I can just ask a general yes-or- 
or-no question here — first Ms. Andersen and then you, Ms. Smith — 
did these regulations increase access to credit and reduce the cost 
of credit? Yes or no? 

Ms. Andersen. No. 

Ms. Smith. I would say no. 

Mr. McHenry. Mr. Sharp? 

Mr. Sharp. I would agree. No. 

Mr. McHenry. Mr. Shelton? 

Mr. Shelton. I would say yes. 

Mr. McHenry. How so? We have two market participants who 
say no and then — 
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Mr. Shelton. I am sorry, Congressman. What I am hearing is 
an argument over having to comply with these regulations, with 
having someone who is responsible for making sure the regulations 
provide the protection the American people need. And, quite frank- 
ly, what we saw under the lack of regulation was the American 
people were left hanging. 

Mr. McHenry. To reclaim my time, my time is about to expire, 
this idea that there is a lack of regulation is absolutely absurd. 
These financial institutions — Ms. Andersen, did you lack regula- 
tions 5 years ago? 

Ms. Andersen. No, sir. 

Mr. McHenry. Ms. Smith? 

Ms. Smith. No, sir. 

Mr. McHenry. Interesting. Because the argument here — if I may 
finish — the argument here is that somehow there were no regula- 
tions, right? 

Ms. Andersen, so did you cause the crisis that we just faced? 

Ms. Andersen. No, sir, I did not. 

Mr. McHenry. Wow, that is interesting. You are a regulated en- 
tity. How many regulators do you have as a small financial institu- 
tion? 

Ms. Andersen. I am regulated by the State of Nebraska and the 
Federal Reserve. 

Mr. McHenry. In addition to what you see coming down the line 
in Washington, you will see further regulations. Okay. 

Ms. Andersen. Yes. 

Mr. McHenry. Thank you for your testimony. I certainly appre- 
ciate your making the point that this drives up the cost of lending 
and reduces access to credit. Thank you. 

Chairwoman Capito. Mr. Scott for 5 minutes for questioning. 

Mr. Scott. Yes, thank you very much. Madam Chairwoman. 

Let me start with you, Ms. Andersen, and Ms. Smith. Can you 
give me some examples of how the Consumer Financial Protection 
Bureau and its function will dry up access to credit? This is a 
major concern that many of you in the financial services industry 
have raised, that if we do this, it will dry up credit. Could you tell 
us how? 

Ms. Andersen. I believe that it will stifle innovation and it will 
make banks concerned about how they are going to deal with their 
consumers and go forward, and that it will dry up credit. 

Ms. Smith. I will have to put more resources into compliance, 
and if you are 17 employees strong, lending could suffer as a result 
of that. 

Mr. Scott. But you would agree that there is some question here 
of a fear of the unknown. There is an uncertainty here. We do not 
know; is that a fair assumption? I think we really, really need to, 
in order to wade through this in a fair way, fair to the financial 
services industry, is to have concrete examples, if you could give 
them, on how putting forward these protection agents for consumer 
protection would dry up access for credit to the very people we are 
trying to protect. I think that is the real core of the issue. 

Ms. Andersen. Speaking from experience, and, granted, we don’t 
know exactly what the new Bureau will do, but speaking from ex- 
perience, I can give you an example. 
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The Federal Reserve has recently issued new rules on overdraft 
protection. Those rules require significant resources from a bank 
the size of mine. We had an overdraft protection program in place 
to serve our customers prior to the issuance of those new rules. We 
have discontinued that program, so our customers have suffered. 
But we have discontinued that program because we are too small 
to absorb the costs involved with the new rulemaking. 

Mr. Scott. Okay. 

Ms. Andersen. And our customers now are paying overdraft 
fees, because we are bouncing more checks, and they are paying 
fees at the merchant because we bounced the check, and they are 
having their names posted behind the checkout stand saying, 
“Don’t take a check from this person.” So our customers are suf- 
fering. 

Mr. Scott. Okay. Yes, Ms. Smith? 

Ms. Smith. I cannot say that there is not an unknown. Of course 
there is an unknown. But the CFPB has said, “credit cards and 
mortgages,” and they are two areas where my credit union has had 
to dedicate significant resources in the past 2 years. And I guess 
my concern is, it is working. We have made revisions to the mort- 
gages and to the credit cards in the last 2 years. To have it redone 
does not help. In my opinion, it is a waste of time. 

Mr. Scott. We gnawed on this for quite a bit of time last year 
when we were working on this bill. We went through this entire 
process and this issue. I think it is one that we will continue to 
move forward on, because that is the issue. 

But I would like to get a word in, Mr. Shelton. I, too, have some 
concerns about this commission, because as you know, I represent 
Atlanta and Georgia, and we have had a series of problems in 
terms of predatory lending. And I know my friend in the banking 
community said she doesn’t like to use the word “abusive” and 
would like to get that out. I can understand that. But in fact, these 
were very abusive practices of predatory lending, fleet finance, 
going all the way back to that. So I share that. 

My concern with the commission is that the very nature of the 
reason we got so deep into this problem in the downturn of the 
economy was what happened in the housing bubble falling was we 
could not act to move to correct these situations quickly enough. 

My fear is that a commission would only detour that. It would 
only add to the slowing down of the process. So I think we still 
have to work on this issue here some more. 

Thank you. Madam Chairwoman. 

Chairwoman Capito. I would like to recognize Mr. Pearce for 5 
minutes for questioning. 

Mr. Pearce. Thank you. Madam Chairwoman. 

Ms. Andersen, in the previous questions, the question was: Do 
you know of anything that would dry up credit to real people? Now, 
I heard you talking about the Burmese. Don’t they qualify as “real 
people?” 

Ms. Andersen. I certainly think so. 

Mr. Pearce. And wouldn’t the rules dry up credit to those real 
people? 

Ms. Andersen. They absolutely would. 

Mr. Pearce. Okay. 
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Ms. Smith, do you all charge a different amount, different rates 
of interest to any of your consumers? Let us say you have 350 peo- 
ple who have 30-year mortgages for houses. And maybe you don’t 
lend money for houses, but let us say you did. Do you have dif- 
ferent interest rates for any of your customers? 

Ms. Smith. No, we do not. 

Mr. Pearce. So everybody gets one interest rate? 

Ms. Smith. Everybody gets one interest rate on a mortgage loan. 
We offer second mortgage loans. 

Mr. Pearce. If they have not paid their bills in the past, you are 
going to try to lean out and give them a little credit; you don’t add 
just a little bit? 

Ms. Smith. If it is an unsecured or an automobile loan, it is risk- 
rated. 

Mr. Pearce. So some people pay a little bit higher? 

Ms. Smith. Yes, they do. 

Mr. Pearce. Now, Mr. Shelton, in your testimony when you said 
you wanted the same access to credit, is this then what you are 
saying; people are going to have different amounts of mortgage 
payments, different amounts of interest rate? Does that qualify in 
your books as the same access to credit? 

Mr. Shelton. Certainly. As we are talking about interest rates, 
we know that there are some aspects of the market that are high 
risk. I understand the importance of the prime market, quite frank- 
ly- 

Mr. Pearce. But you basically don’t disagree with the idea that 
risk should be related; just that when they are picking out people 
out of the community and targeting them with fast talk and fancy 
products and stuff like that. But your objection is not to a market 
which differentiates between people who are bad risks? That is my 
question. 

Mr. Shelton. Not bad risks, no, sir. 

Mr. Pearce. You don’t mind them paying more interest. That is 
not in your objections, right? 

Mr. Shelton. Certainly, risk assessments have to be made. Risk 
assessments have to be balanced and fair. 

Mr. Pearce. That is fine. What I would like to really concentrate 
on was my friend from North Carolina began to change the concept 
about what the CFPB is going to do, and that is where the great 
alarm is. 

You noticed that most people in the testimony, in the hearing 
statements here, say that the idea of the CFPB is to protect the 
American people, to protect the consumer. And yet we suddenly 
eased the argument over: Do you have to do this to stay in busi- 
ness? 

Now, that is significantly different than protecting the consumer. 
Yet, I think Mr. Miller is giving us a heads-up as to where this 
thing is really going. Do you really need that to stay in business? 
And if you can’t answer it to the affirmative, I think you are going 
to be disavowed from creating those products that really do deal 
with your communities, like Ms. Andersen suggested, that we have 
a very unusual circumstance that is never going to come to the at- 
tention of a Federal regulator. There are 50 States. There are thou- 
sands and hundreds of thousands of communities, and the chance 
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of them looking at this one little deal are not great. It is this we 
are going to only consider what you have to do to stay in business, 
and you don’t have to do that and we are not going to approve it. 

We see that every day in the Federal Government. They don’t 
give approvals that are required. Right now, we are killing jobs off 
the coast of Florida, off the coast of Louisiana, by not giving per- 
mits that are required. There is no law that keeps them from doing 
it. We just didn’t give those permits, so about 100,000 people are 
now out of a job; 33 $5 billion platforms are beginning to steam 
away at 4 knots per hour, which means they have to really have 
a serious desire to move to Africa and South America. Those were 
simply not allowing them to proceed ahead. 

So as we visualize this protection of our consumers, I will tell 
you where the real access to credit is going to be denied, that my 
friend Mr. Scott was asking about. What is going to happen is that 
a product is not going to be approved because it maybe can’t dif- 
ferentiate between whether or not it is race-based. The product is 
simply going to be disallowed and the people who desperately need 
access to that credit are not going to have it. I can see that cir- 
cumstance arising. 

Mr. Shelton, do you have a comment? Go ahead. 

Mr. Shelton. I would just say that I think the real issue here 
is whether or not these would be abusive products. I know the term 
“abusive” becomes problematic. However, when you look at some of 
the products that the Financial Protection Bureau was set up to 
address in the first place, we are talking about products like ex- 
ploding ARMs. You are talking about trying to prevent people 
being charged an interest rate under another name at rates of 465 
percent and higher. Indeed, we are talking about an oversight to 
provide some protection of American consumers from the kind of 
predatory nature of many of these products that we are trying to 
prevent. 

Mr. Pearce. I understand that. It is just that we do have regu- 
lator agencies that were supposed to be doing that, but they did not 
do it. 

Mr. Shelton. But they didn’t. 

Mr. Pearce. This next regulatory agency won’t — my time is gone. 

Chairwoman Capito. Mr. Carney for 5 minutes for questioning. 

Mr. Carney. Thank you. Madam Chairwoman. 

I would like to pick up on this discussion about the effect of put- 
ting together the Bureau here on your bank practices, and in par- 
ticular the testimony which you gave earlier that the Dodd-Frank 
bill itself would impose new hurdles and difficult conditions in the 
operation of your facilities. I would like to know if you can be more 
specific about that. 

I am not as concerned about one director or a five-person board, 
all that kind of stuff, in setting up this regulatory agency. I am 
more concerned about some of the testimony that you gave about 
provisions that would — if you could be specific, everybody agrees 
that there ought to be consumer protections, it sounds like. At least 
that is what everybody prefaced their remarks with. They were 
very concerned about some of the predatory and abusive practices 
that we know occur in the marketplace. 
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So there are two things that really caught my attention. One was 
the specific reference to specific things in Dodd-Frank that are new 
requirements that would impact your businesses; and the second 
was gaps that exist for nonbank lenders. 

If you could, either Ms. Smith or Ms. Andersen, just detail those 
things for me, please? 

Ms. Andersen. The legislation looks like we are going to have 
about 252 new regulations; roughly, by estimates, 5,000 new pages 
of regulations to deal with. Again, I have 22 employees. That is a 
lot of pages of regulation for us to understand, implement, and 
comply with. 

Specifics, I can — I am happy to get you that answer later. But 
I do have one specific thing. 

Mr. Carney. If there are specifics beyond just the fear of the un- 
known, which we have talked about, if there are some specifics, I 
would like to know those. Some of the specifics aren’t known be- 
cause there is still rulemaking going on. 

Ms. Andersen. Requiring the registration at the SEC of munic- 
ipal advisers is one of those potential issues. I think the final rules 
aren’t written on that yet, but the way it looks at the moment, any- 
body who has any contact with municipalities, so it could be a tell- 
er. The town clerk comes into my bank and has money to deposit 
and the teller says, “You know, if you put it over in this account, 
you might earn a little more interest than if you put it in this ac- 
count,” would qualify as a municipal adviser, and that person 
would then be required to register with the SEC and be regulated 
by the SEC. 

Anybody who serves on those boards, if they are not elected and 
they are providing advice, in small communities, the people who 
provide financial advice to the schools and to the foundations are 
very often the banker, and the banker would have to then be reg- 
istered with the SEC. 

Mr. Carney. Anything else? 

Ms. Andersen. That is the one that comes to mind right now. 
I can get others for you. And the second part of your question — 

Mr. Carney. That doesn’t sound very onerous. It just sounds 
kind of ridiculous. 

Ms. Andersen. It is onerous to have another regulator involved. 
That means the SEC can then come into my bank and regulate me. 
The annual fees to register are excessive. It is just one more layer 
of regulation. 

Mr. Carney. Thank you. 

Ms. Smith. One regulation that comes to mind is the interchange 
price fee cap. I think my credit union will definitely be devastated 
by the loss of the revenue from the Fed’s proposed debit inter- 
change fee rule. Although we fall under the so-called exemptions, 
because we are a lot less than $10 billion, I believe that forces as 
a result of this provision will drive — 

Mr. Carney. If I can cut you off, because we have been running 
out of time, we have had a lengthy discussion about interchange. 
There are lots of things going on there. 

Ms. Smith. Okay. But we can submit more information to you at 
a later date. 
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[The additional information referenced can be found on page 140 
of the appendix.] 

Mr. Carney. Mr. Shelton, is there anything else you would like 
to add to the discussion about some of the concerns? I appreciate 
the concerns that you have talked about and I share those con- 
cerns. I am just wondering, the balance here that we are trying to 
strike between appropriate regulation and addressing the abusive 
practices, the predatory lending that concerns you and your organi- 
zation. 

Mr. Shelton. Certainly, through the thorough investigation done 
by this committee, by the full committee, by the Senate Banking 
Committee, on the challenges and the problems of the lack of regu- 
lation, prompt us to make sure that these new regulations are put 
in place. Again, we are trying to avoid the insanity issue here. We 
need to do things differently because what we did before did not 
work. What we are seeing here are things where it is clear it will 
improve the process and add to the protection, and hopefully the 
access to capital where American people did not receive very much. 

Mr. Carney. Thank you. We are out of time. 

Chairwoman Capito. Mr. Westmoreland for 5 minutes. 

Mr. Westmoreland. Thank you. Madam Chairwoman. 

Mr. Shelton, in your testimony you quoted a spring of 2000 arti- 
cle that suggested that — I believe it says you asked t^he gentleman 
who wrote the article if credit scoring resulted in higher rejection 
rates for certain racial and ethnic minorities than for Whites, and 
his response was simply, “yes.” 

Are you saying that the credit bureaus are being unfair because 
of race and ethnicities, or are you saying that banks and credit 
unions have different scores for different categories of people? 

Mr. Shelton. No. Actually what I was referring to was the com- 
panies that actually do this credit scoring process, the FICOs and 
other organizations along those lines, had pretty much what we 
call a “black box.” That black box is one that takes into consider- 
ation certain issues and concerns about the person who is applying 
for the credit and assigns a score accordingly. 

What we argued was that, however, there were some racial and 
actually ethnic disparities in how they actually come to those 
scorings, and they won’t tell us exactly what that is. In essence, 
you put it in the hands of so many Americans, a process which is 
considered proprietary. They argue that they don’t have to tell us 
exactly how they come to the score because that would otherwise 
affect their business. That is what we were talking about. 

Mr. Westmoreland. So you are not saying that Ms. Andersen or 
Ms. Smith or any of those are taking somebody who has a 650 
credit score and rejecting them based on their race or ethnicity 
rather than the credit score? 

Mr. Shelton. What we saw was a different standard being ap- 
plied for racial and ethnic minorities than for White Americans. 
Quite frankly, those who were in the same income class, at the 
same risk factors, those at the same level of property and so forth, 
and the same level of education, were actually being steered into 
subprime loans, if you were African American or otherwise a per- 
son of color, than were actually eligible for a prime loan. That is 
what we were talking about at that point. 
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Mr. Westmoreland. With the same credit score? 

Mr. Shelton. In some cases, with the same credit score as well. 

Mr. Westmoreland. Ms. Smith, is that true? 

Ms. Smith. That is not. At my credit union, that is not true. 

Mr. Westmoreland. Ms. Andersen, is that true? 

Ms. Andersen. No, that is not true at my bank either. 

Mr. Shelton. I would be delighted to offer for the record a copy 
of the report with a full analysis. I can’t say their particular 
small — 

Mr. Westmoreland. I don’t really want to see a 2000 report. 
This is 2011. 

Mr. Shelton. We will give you an updated copy. 

Mr. Westmoreland. Do you think the CFPB is going to help get 
everybody equal credit scores? 

Mr. Shelton. It will help make sure that everyone is scored fair- 
ly. And that is the issue here, making sure the same issues are 
taken into consideration and preventing the kind of misdirection of 
those who should have gotten a better interest rate, fees, and so 
forth. 

Mr. Westmoreland. Do you have some specifics of the accusa- 
tions that you are making against some of the credit scoring folks? 

Mr. Shelton. We do. 

Mr. Westmoreland. I would like to see that, too. 

Mr. Shelton. We will send it to you. 

Mr. Westmoreland. The next thing you mention, in the next 
paragraph actually, is you are talking about how even after the 
Fair Housing Act, after the Equal Credit Opportunity Act, after the 
Mortgage Disclosure Act, after the Community Reinvestment Act, 
that racial and ethnic minorities are still treated disproportionately 
in the world of financial services. So you think the CFPB or Dodd- 
Frank is going to straighten that out? 

Mr. Shelton. It is certainly our hope. 

Mr. Westmoreland. Okay. Could you give me an example of 
what it would take for them to do to straighten it out? 

Mr. Shelton. It is clearly the increase of oversight. What we ex- 
perienced before, again, we were convinced the chief regulatory 
agency — 

Mr. Westmoreland. What type of oversight? Are they going to 
be doing — because I know to get a certain loan now, you have to 
do consumer financing, education, how to buy a house. So I want 
a specific from you about how this is going to help. 

Mr. Shelton. It should outlaw — 

Mr. Westmoreland. Other than oversight. 

Mr. Shelton. It should outlaw exploding ARMs. We knew that 
there were Americans who were being sent into financial packages 
they couldn’t sustain. Anytime you have a product that would give 
you a mortgage that you couldn’t support in the first place, but at 
the introductory rate, what we had was people being given mort- 
gages at 4 percent for the first 2 years, increasing that by 2 percent 
every year for the next 5 years, and then dropping the escrow so 
people couldn’t afford to sustain them. 

Mr. Westmoreland. I was in the construction business, but that 
was not because of somebody’s ethnicity or anything else. They 
made those stupid loans to a lot of people. 
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Mr. Shelton. Yes, they did; but for some reason, they targeted — 

Mr. Westmoreland. And that was due, a lot of it, to the Com- 
munity Reinvestment Act. 

Mr. Shelton. I disagree with that. 

Mr. Westmoreland. I appreciate all of you being here. I yield 
back. 

Chairwoman Capito. Mr. Green for 5 minutes. 

Mr. Green. Thank you. Madam Chairwoman, and thank you for 
the unanimous consent that I might participate. 

I think that we should talk about legitimate concerns. I believe 
that the interchange fee is a legitimate concern. I think we have 
to do something about it. I think that flexibility with products is 
a legitimate concern. We will have to do something about it. I be- 
lieve that personnel issues for small lenders, this is a legitimate 
concern. We have to do something about it. 

But there are also other legitimate concerns that we have to do 
something about — 3/2 7s, 3 years of a teaser rate that you qualify 
for, the adjusted rate that you do not qualify for, or 27 years of a 
rate that might move up or down — 2/28s, the same thing. A little 
bit more onerous. Yield spread premium. Qualify for a prime rate, 
given a rate higher than the prime rate, never told that you quali- 
fied for the prime rate. Pushed into the subprime market. We need 
to do something about it. Teaser rates that coincide with prepay- 
ment penalty. Legitimate issues. We need to do something about 
them. 

Naked shorts. I don’t mean to sound X-rated, but for those of you 
who understand these things, people playing the market and not 
having the ability to cover. 

Credit default swaps in an insidious way. There are some ways 
to have credit default swaps that are meaningful. But when you 
take it to the level of doing what we used to call participating in 
the numbers racket, where a number runner — many of you don’t 
know about this. I am a little bit older than most of you, but we 
used to have these guys come through the neighborhood. They 
would sell something called numbers. And the number runner, if 
he had a big hit on one number, meaning a lot of people bought 
that number, he would go to a fellow bookie and say, “Listen, I 
have a big run on number 7 this week. I will give you $10,000 and 
if number 7 hits, you split the loss with me. If it doesn’t hit, you 
keep the $10,000.” They literally found a way to legitimize that 
kind of behavior in an insidious way. 

We have to do something about it. So we have all of these issues 
that are legitimate and we have to do something about them. And 
because time is of the essence, I will ask but one question, perhaps 
a follow-up, but one question. 

Are any of you contending that we need to do away with the 
CFPB, the Consumer Protection Financial Bureau? Are any of you 
contending we need to end it? 

Mr. Shelton, are you contending that we need to do away with 
it? 

Mr. Shelton. Absolutely not, sir. 

Mr. Green. Let the record reflect that he says “no.” 

Yes, sir? 

Mr. Sharp. No, sir, we are not. 
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Mr. Green. Ma’am? 

Ms. Smith. No, sir. 

Ms. Andersen. No, sir. 

Mr. Green. Since we are not going to end it, and I think most 
people in this room agree — and, by the the way, I plan to work 
with my friends on the other side. I think they will attest to the 
fact that even though sometimes it is difficult for them to do it, we 
still work together, we try as best as we can. I plan to work with 
them. I plan to work with people who are seated at the table and 
behind the table to try to get some of these things resolved. 

That is what this really is about: How can we mend it? Because 
as was indicated by the ranking member, I believe, all major legis- 
lation faces challenges. The only piece of major legislation that we 
will ever pass that will not face a challenge, that will be perfect, 
is the one that I will draft. 

So now, given that I am not drafting all of this legislation, it will 
all have to be mended. And that is the challenge. We have to find 
a way to mend it, rather than end it, so that all of these legitimate 
issues can be addressed. 

Madam Chairwoman, thank you for the time. I yield back and 
beg that I be excused because I am late for another meeting. 

Chairwoman Capito. Thank you. 

Mr. Luetkemeyer for 5 minutes. 

Mr. Luetkemeyer. Thank you. Madam Chairwoman. 

Mr. Sharp, in your testimony, your written testimony, you talk 
about some discussion that Professor Warren had in some of her 
documents and some of her writings with regards to her opinion of 
a commission versus a board. And I think that is what Chairman 
Bachus’ bill is all about, is we are looking at trying to go from a 
single person to a commission here. 

In your discussion, you talk about about a 2007 article, that Pro- 
fessor Warren believes that it probably clearly shows a Consumer 
Product Safety Agency is a cost-effective way to set up an agency. 
Another comment you made is in a 2008 Law Review article, that 
she indicates that a major challenge in establishing a Federal regu- 
lator, like what she is trying to do or they are trying to do, is mini- 
mizing the risk of capture, which means that only one person can 
have the total control over a thing and capture all of what is going 
on. 

Can you elaborate just a little bit on that, since that is really the 
focus of what this committee should be talking about today? 

Mr. Sharp. Certainly. For more than 100 years, there has been 
a strong preference for regulatory agencies, particularly inde- 
pendent regulatory agencies; that there be bipartisan representa- 
tion; that there be multi-member leadership. In fact, I am glad ac- 
tually that Mr. Green asked the question, is anybody on the panel 
here asking or proposing that the CFPB go away; and the answer 
unanimously was no, it is important. Also, there were a number of 
questions about what in particular are we concerned about in the 
credit markets. Unfortunately, the answer for the most part is, we 
don’t know. 

So what is the best way to prevent serious unintended con- 
sequences down the road as this new agency begins to put out reg- 
ulations? In our view, the best way to mitigate that at the top. 
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early on here, before we begin to create problems, is to establish 
a structure, a framework, a way of doing business at this new 
agency that incorporates a diversity of views. Again, it appears 
that Ms. Warren in previous positions has agreed that structure is 
sound. 

Mr. Luetkemeyer. I think that is important from the standpoint 
that she, quite frankly, is probably the leading candidate, and she 
agrees with what we are trying to do here today, and I think that 
is an important point to make. 

The second point I want to make is the the other day when she 
was here, I asked her about the cost/benefit of the regulations that 
are proposed by all the different groups, as well as something her 
testimony was suggesting we should take a look at, the cost/benefit 
of the regulations that she is overseeing. I asked her the question, 
I said, “Okay, give me an example of when the cost is too much 
for a regulation.” I never got an answer. 

We talked about cost quite a bit today with Ms. Andersen and 
Ms. Smith, and I think it is important to know — can you tell me 
right off the top of your head, or just a ballpark figure, what the 
cost of compliance is and how much it has increased in the last 
couple of years and what you anticipate with this new bill — just the 
percentage of your income? 

Ms. Smith. If I can go first, I do have a full-time employee. So 
it probably is costing me about $80,000. 

Mr. Luetkemeyer. Okay, so 1 out of 17. So you are probably 
looking at, what, a 6 percent increase; 6 percent of your cost in- 
crease is a result of compliance, fair, roughly? 

Ms. Smith. Approximately. 

Mr. Luetkemeyer. Probably similar to Ms. Andersen? 

Ms. Andersen. Very similar. I would estimate we have about IV 2 
people committed to compliance. 

Mr. Luetkemeyer. I think it is important to understand. Con- 
gressman McHenry a while ago made a great point with regard to 
small institutions like yourselves make it difficult when you have 
to spread that much cost over all of your income and all of the 
products you have, because you don’t have quite the portfolio that 
the large institutions do to spread those costs out. 

As a result, it makes it more difficult for you to be in business. 
And I think it is important to understand that by increasing these 
costs, it also increases the danger of — you need to continue to be 
viable, especially when you have to look at 5,000 new pages of reg- 
ulations. You may have to hire an attorney to actually go through 
and make sure that you are complying with all of this. 

I think this is where this leads to, is this game of “gotcha” with 
the examination forces. They come in with all these new rules and 
regulations. And I think you, Ms. Andersen, made the comment 
about the small banks being endangered, or I think something like 
that with regard to these compliance costs. I think that this is — 
this goes back again to answering one of the other questions I 
think that somebody asked earlier with regards to access to credit. 
I think part of this is not only it hurts in several respects, number 
one, it is the fear of compliance. Because if you are going to get 
fined by not complying with something, I think you will hesitate to 
make those loans and provide those services. I think just the cost 
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of compliance increases in general hurt, overall, the access to cred- 
it. 

I am out of time. Thank you. Madam Chairwoman. 

Chairwoman Capito. Thank you. The gentleman’s time has ex- 
pired. 

At this time, I would like to excuse Ms. Andersen from the panel. 
She has a flight, I believe, that she needs to catch. So we have a 
couple more questioners we are going to go through, hut I wanted 
to thank you for your testimony. When you need to leave, just go 
ahead and make your exit. But I wanted to he sure and thank you. 

Ms. Andersen. Thank you very much. Madam Chairwoman. 

Chairwoman Capito. Mr. Huizenga for 5 minutes for questions? 

Mr. Huizenga. Thank you. Madam Chairwoman. I actually don’t 
plan on taking that much time. 

I had heen in real estate and developing hack a number of years 
ago. My family is still involved in the construction industry, what 
little there is in Michigan these days, unfortunately. But one of the 
questions that I had was when I was in real estate, I was taught 
people are not black, they are not white, they are not red, they are 
not yellow; they are green. And they are green because, can they 
afford things? 

That really to me I think is the crux of this as we we are talking 
about this. We are talking about whether people can afford to pur- 
chase the homes that they have. We talk about what has happened 
in the market. I have watched it very, very closely, and no State 
has been hit harder than Michigan in this. 

Some of it may be generational. I am 42 , and I think I am on 
my fourth house now. Mom and Dad are in their second house and 
they had half of their downpayment saved up when they bought it. 
Natalie and I weren’t quite that far along. 

You are all smiling, you are all nodding your heads, because I 
think it is a familiar story. 

In so many ways, we have just sort of overextended ourselves as 
we have been pursuing what we thought was the American dream. 
It is the American dream to own your little piece of America, and 
so often that is in a home. 

We have seen that destroyed in many ways, because, whether it 
is greed or what we thought was a necessity, I am very concerned 
about that. I am concerned about those stories. And I too want to 
hear those stories, whether we can point to specific instances of 
people being pushed into products that they should not have been. 
That is very concerning to me. 

But I think we are at a watershed here. How do we make sure 
that we get people products that they can use? Because I also know 
that it used to not work very well, because there were so many ar- 
tificial limits on people’s ability to go own a home. We had thresh- 
olds that were very difficult to achieve in many ways. So I think 
we have both a cultural as well as a regulatory structural problem 
as we are trying to go forward on that. 

What I am curious about is whether you think the structure — 
you all have said you believe that the Consumer Financial Protec- 
tion Bureau is something that shouldn’t go away. Maybe the follow- 
up question to that is the structure, because that is really what we 
are talking about here with Mr. Duffy and others’ proposals here. 
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You believe that the structure of that particular program or Bu- 
reau needs to be that one person. 

Now, we have had the leading contender, Mrs. Warren, Professor 
Warren, here. According to news reports this morning, coming out 
of Michigan, my former Governor, Governor Granholm, is also 
being apparently looked at for that position. Having worked with 
her for 6 years, she is a wonderful lady. Very smart. I want to 
make sure that we have a Bureau on that, whether it is her or 
whether it is Professor Warren or somebody else. 

But I am curious. Can you answer as to whether you believe that 
somehow the structure of this would be impacted, whether it be a 
three-person or a five-person board versus this one particular per- 
son? 

Ms. Andersen, I don’t know if you would care to answer that? 

Ms. Andersen. I think that the structure, restructuring and hav- 
ing a board or a commission, makes a lot more sense. You are able 
to have a broader view, broader representation, especially assum- 
ing that board consists of people who have safety and soundness 
regulation experience as well as consumer advocacy experience. 

Mr. Huizenga. Thank you. 

Ms. Smith? 

Ms. Smith. Yes, I agree. We do want to see a five-member board 
in place. I don’t feel that one person should run that organization. 

Mr. Huizenga. Thank you. 

Mr. Sharp? 

Mr. Sharp. We definitely agree. A commission is superior to just 
having a single director. 

Mr. Huizenga. Mr. Shelton, do you care to answer that? 

Mr. Shelton. Yes, sir. What we see in this particular case is this 
person actually has the authority to convene smaller groups of ad- 
visors to address the concerns that are before them. We see no 
problem with having one director in this particular case with the 
authority to convene the kinds of groups to help provide support for 
the initiatives the agency is going to be responsible for imple- 
menting. 

Mr. Huizenga. Do you believe it is superior having that one per- 
son versus having a three-person commission? 

Mr. Shelton. At this particular time, I think having one person 
gives you that dexterity, that flexibility to move very quickly. One 
of the things that has also been very clear to us is that many of 
these products end up popping up almost like a whack-a-mole, and 
we have to be prepared to knock them down as quickly as we can. 
And having one person at the head means there is one person 
being held accountable for the agency. 

Chairwoman Capito. The time of the gentleman is up. I think we 
are edging up towards a vote, so I want to make sure I get the 
panel and all the questioning. 

So, Mr. Duffy. 

Mr. Duefy. Thank you. To kind of follow up on that, Mr. Shelton, 
then would you say that with the FDIC, that should also be just 
a one-person director; maybe the National Credit Union Adminis- 
tration, that should also be a one-person director? The SEC — one 
person — director? 
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Mr. Shelton. Those particular agencies, quite frankly, have 
more than one person and have been ineffective. 

Mr. Duffy. So you would advocate that we should have a one- 
person director? 

Mr. Shelton. I am advocating having someone who can actually 
carry out the responsibilities of protecting the American people. 

Mr. Duffy. If we look outside of banking, we can look to the Fed- 
eral Trade Commission and the U.S. Consumer Product Safety 
Commission, both consumer protection agencies that use commis- 
sions as well. Are they also ineffective? 

Mr. Shelton. Let me just say that, very well, if you wanted to 
address those agencies, we would be happy to come back and and 
testify. 

Mr. Duffy. But they are ineffective. So you think we should re- 
structure the government so these agencies have one director? 

Mr. Shelton. We believe it would be a major improvement over 
the system we have right now. 

Mr. Duffy. Ms. Smith, was your credit union one of the contrib- 
uting factors to the financial crisis? 

Ms. Smith. No, we were not. 

Mr. Duffy. You heard a lot about predatory lending today. Were 
you engaged in predatory lending? 

Ms. Smith. No, I was not. 

Mr. Duffy. I guess I was going to ask Ms. Andersen the same 
question. I assume her answer would have been the same. But as 
we have gone through these Dodd-Frank regulations, is it fair to 
say that the regulations on your credit union have increased dra- 
matically? 

Ms. Smith. Yes, they have. 

Mr. Duffy. And with the new regulations that are going to come 
from the CFPB, they will also continue to increase with regulation, 
right? 

Ms. Smith. Yes, they will. 

Mr. Duffy. And you are not opposed to smart regulations in 
banking, are you? 

Ms. Smith. No, I am not. I just feel the unregulated should be 
regulated. 

Mr. Duffy. But overburdensome regulation increases costs, 
doesn’t it? 

Ms. Smith. Correct. 

Mr. Duffy. And if you look at economies of scale, it makes it 
more difficult for a small bank or a credit union to compete against 
the big banks, doesn’t it? 

Ms. Smith. Yes, it does. 

Mr. Duffy. You don’t have the economies of scale, right? 

Ms. Smith. Right. 

Mr. Duffy. And in the end it drives up costs for your consumers, 
right? And you didn’t have anything to do with the financial crisis 
or anything to do with predatory lending? 

Ms. Smith. No, sir. 

Mr. Duffy. But your consumers are paying the price for it? 

Ms. Smith. Yes, they are. 

Mr. Duffy. In regard to what we are talking about with regard 
to predatory lending, Mr. Shelton, I agree with you, it is atrocious 
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what happened in the marketplace. You and I are on the same 
page with that and it has to he addressed, and you will find no ar- 
gument from me with regard to that. 

I want to talk about how the CFPB has been set up, however. 
I look at the review process. To have a situation where basically 
the only way FSOC can review a rule from the CFPB is if we have 
a systemic risk in the marketplace, in the financial system. The 
burden is incredibly high, isn’t it? Would you agree with that? 

Mr. Shelton. I am still not seeing a problem. 

Mr. Duffy. So you are okay with that, an incredibly high bur- 
den, where the only way to review it is with systemic risk to the 
system. 

Mr. Shelton. I would love to hear the argument as to why that 
is problematic. 

Mr. Duffy. I guess I would say, shouldn’t we say at some point 
if consumer protection is an affront to safety and soundness, 
shouldn’t we have the FSOC then review those situations as well, 
even though it doesn’t create a systemic risk in the whole financial 
industry? 

Mr. Shelton. Perhaps. 

Mr. Duffy. Okay, good. We are on the same page then. 

Mr. Shelton. Perhaps. 

Mr. Duffy. Okay. And if you look at the review process, the 
FSOC is a 10-person board. Ms. Warren or the director of the 
CFPB is one of the ten. Do you think the director of the Bureau 
should be one of the 10 who votes on the FSOC? 

Mr. Shelton. I see no problem with that. The continuity, I 
think, would be extremely important to any deliberations by that 
body. 

Mr. Duffy. Do you think they are going to be impartial? Do you 
think the director is going to be impartial on that board? 

Mr. Shelton. I think more importantly they will be informed, 
and that is extremely important in a situation like this. 

Mr. Duffy. You can be informed without having a vote, right? 
You can still present your case, but not be a voting member, right? 

Mr. Shelton. But even this body doesn’t do an assessment of 
how a government agency is performing its responsibilities without 
bringing the heads of that agency before it. Quite frankly, you want 
that intervention, you want that involvement in making your delib- 
erations. 

Mr. Duffy. And you can do that without giving the director a 
vote. And this is my concern. 

Mr. Shelton. But it is only one out of how many? 

Mr. Duffy. Ten. 

Mr. Shelton. One out of ten. 

Mr. Duffy. One out of ten. And we need a two-thirds majority 
to pass it. And with that two-thirds majority, one of the voting 
members is the director of the Bureau. So this is a supermajority. 
Doesn’t it make sense to say if — and we are all on the same page, 
we want consumer protection. 

Mr. Shelton. Yes, we do. 

Mr. Duffy. And we also have a concern for safety and sound- 
ness. And if there is an affront to safety and soundness, why don’t 
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we go to FSOC, take the Bureau director out of play of FSOC, and 
have a 5-4 majority to overrule the ruling from the CFPB? 

Mr. Shelton. That has been their overview, that has been their 
responsibility, and, quite frankly, they haven’t carried it out. 

Chairwoman Capito. Mr. Canseco for 5 minutes. 

Mr. Canseco. Thank you. Madam Chairwoman. I am sorry that 
Ms. Andersen from the Bennington Bank is not here to answer 
some questions that I have. But I think that I can start out by say- 
ing that I feel that there is a strong impact that the CFPB regu- 
latory authority could have on banks’ ability to assess and to adjust 
credit risk on an ongoing basis, because badly implemented con- 
sumer financial protection regulations could hinder a bank’s ability 
to maintain prudent credit underwriting standards. 

But with that said, Ms. Smith, in your industry do you feel that 
is true with regards to maintaining your credit risk and the bal- 
ance on your credit? 

Ms. Smith. Yes, I do. 

Mr. Canseco. Mr. Sharp, in my district in San Antonio, Texas, 
we have an enormous number of start-up companies, whether it is 
biotech or tech or other technology firms, and a lot of them as 
start-up companies find that their sources of credit are sometimes 
a little bit diminished, so they go to their own personal credit to 
obtain that primary financing. I noticed that the U.S. Chamber of 
Commerce has estimated that 47 percent of small business owners 
use personal and not business lines of credit in order to grow their 
businesses and create jobs. 

Because the CFPB essentially extracts consumer protection 
guidelines from other agencies and makes consumer protection its 
primary objective, do you feel there is a risk that small businesses 
and small business owners who are looking to create jobs and to 
build their businesses will be viewed as overextended consumers 
and be denied that credit? 

Mr. Sharp. Yes, sir, we do have that concern. In fact, I believe 
that figure is even a Small Business Administration figure as well, 
not an internal Chamber number. I believe this is the number that 
comes from the government. 

But, yes, that is a very big concern of ours. It is not just indi- 
vidual access to credit that could be harmed through this process. 
Again, there is a very delicate balance that needs to be struck. But, 
as you point out, so many small businesses, particularly in their in- 
fancy, rely on consumer products to get their businesses off the 
ground. And if individual credit is harmed or constrained or lim- 
ited, there is a knock-on effect on the small business world, and 
that is a concern for us. 

Mr. Canseco. Do you feel there is a strong distinction to be 
made between consumer protection and safety and soundness? 

Mr. Sharp. Yes. You can’t have one without the other, for sure. 

Mr. Canseco. Ms. Smith? 

Ms. Smith. I do concur. 

Mr. Canseco. Thank you. I yield back. 

Chairwoman Capito. All right, the gentleman yields back. 

I would like to thank the panel for their testimony and their re- 
sponse to questions. I appreciate your participation. I want to dis- 
miss the first panel. 
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I am going to ask the second panel to assemble. We are going 
to run over and make our vote, but Mr. Renacci may come back 
and assume the chair so we can go ahead and move the testimony 
forward. 

Thank you all very much. 

[recess] 

Mr. Renacci. [presiding] The hearing will resume. I would like 
to introduce our second panel of witnesses. 

First, we will hear from Mr. Noah Wilcox for 5 minutes. 

STATEMENT OF NOAH H. WILCOX, PRESIDENT AND CHIEF EX- 
ECUTIVE OFFICER, GRAND RAPIDS STATE BANK, ON BE- 
HALF OF THE INDEPENDENT COMMUNITY BANKERS OF 

AMERICA (ICBA) 

Mr. Wilcox. Thank you. Chairwoman Capita, Ranking Member 
Maloney, and members of the subcommittee, my name is Noah 
Wilcox, and I am a fourth-generation banker. I am president and 
CEO of Grand Rapids State Bank and a member of the executive 
committee of the Independent Community Bankers of America. 
Grand Rapids State Bank is a State-chartered bank with $236 mil- 
lion in assets, located in Grand Rapids, Minnesota. I am pleased 
to represent community bankers and ICBA’s nearly 5,000 members 
at this important hearing today. 

Community bankers are deeply rooted in the communities they 
serve. Because we cannot compete with megabanks on margins or 
economies of scale, we focus instead on the individualized needs of 
our customers. We practice relationship banking, not one-off trans- 
actional banking. Our customers are our friends and neighbors, 
and any given loan or other service is part of a long-term relation- 
ship. Our reputations in our communities are paramount and are 
a condition of our success. 

Community bankers have an overriding incentive to treat each 
customer well and earn their trust. The Dodd-Frank Act exempts 
community banks with less than $10 million in assets from pri- 
mary examination by the CFPB. Because we will be subject to 
CFPB rules and to examination on a sampling basis, we have a 
keen interest in improving the structure and the procedures of the 
Bureau and the quality of the rules that they issue. 

We support Chairman Bachus’ recently introduced bill, H.R. 
1121, which would restructure the CFPB so that it is governed by 
a five-member commission rather than a single director. Commis- 
sion governance would allow for a variety of views and expertise 
on issues before the Bureau, and thus build in a system of checks 
and balances that a single director form of governance simply can- 
not match. The commission model, which has worked well for the 
FDIC, the SEC, and the FTC, would help ensure that the actions 
of the CFPB are measured, nonpartisan, and result in balanced 
high-quality rules and effective consumer protection. 

Consistent with our support for a commission structure, ICBA 
supports efforts to stren^hen prudential regulatory review of 
CFPB rules, which is extremely limited under the Dodd-Frank Act. 
ICBA supports Congressman Duffy’s bill, H.R. 1315, which would 
change the voting requirement for an FSOC veto from a two-thirds 
vote to a simple majority, excluding the CFPB director. 
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The proposal would also change the standard to allow for a veto 
of a rule that is inconsistent with the safe and sound operations 
of the United States financial institutions. The current rule stand- 
ard puts at risk the safety and soundness of the banking system 
or stability of the financial system as a whole. This is nearly impos- 
sible to meet, and would let stand rules that are extraordinarily 
harmful to banks and consumers. 

While this change would improve CFPB rulemaking, ICBA has 
proposed language that would further broaden the standard to 
allow FSOC to veto a rule that could adversely impact a subset of 
the industry in a disproportionate way. We believe this standard 
would give prudential regulators a more meaningful role in CFPB 
rule writing. 

The CFPB’s far-reaching impact over the financial sector, con- 
sumers, and the economy should be matched by the highest stand- 
ard of accountability. Ultimately, accountability for the actions of 
the CFPB resides with its director, appointed by the President and 
confirmed by the Senate. This basic mechanism of good governance 
would be undermined if the CFPB were to be operative before its 
director is confirmed by the Senate. For this reason, ICBA supports 
Chairwoman Capito’s discussion draft that would postpone transfer 
of functions to the CFPB until its director is confirmed. 

The final discussion draft on which I will comment would pre- 
vent the CFPB from participating in the examination of large 
banks on a sampling basis before the transfer of functions to the 
CFPB. We appreciate your caution about CFPB exams. Though 
this legislation would not affect community banks such as mine, we 
agree that sampling exams are not an innocuous exercise, and have 
requested relief from sampling exams of banks with less than $10 
billion in assets after the transfer of functions. The so-called “ride- 
along” provision allows the CFPB, at their discretion, to have input 
into every aspect of a small bank exam. Eliminating this authority 
would allow the CFPB to focus its resources on the examination of 
entities that pose a greater risk to consumers. 

Thank you again for the opportunity to testify today. ICBA is 
fully committed to developing effective and practical consumer pro- 
tection for our customers, for customers of our competitors, and for 
the safety and soundness of the financial system. Thank you. 

[The prepared statement of Mr. Wilcox can be found on page 130 
of the appendix.] 

Mr. Renacci. Thank you, Mr. Wilcox. 

Our next witness, Mr. Rod Staatz, president and chief executive 
officer, SECU of Maryland, on behalf of the Credit Union National 
Association, is recognized for the purpose of making a 5-minute 
opening statement. 

STATEMENT OF ROD STAATZ, PRESIDENT AND CHIEF EXECU- 
TIVE OFFICER, SECU OF MARYLAND, ON BEHALF OF THE 

CREDIT UNION NATIONAL ASSOCIATION (CUNA) 

Mr. Staatz. Thank you for the opportunity to testify today. I am 
Rod Staatz, president and CEO of SECU of Maryland, and a mem- 
ber of CUNA’s board of directors. 

Credit unions are the best way for consumers to conduct their fi- 
nancial services. However, credit unions are facing tremendous reg- 
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ulatory burdens that will only get worse as Dodd-Frank is imple- 
mented. Relieving credit unions’ regulatory burdens so that they 
are able to serve their members in a safe and sound manner is our 
objective. 

CUNA has consistently stated that consumers of financial prod- 
ucts, especially those provided by unregulated entities, need great- 
er protections. We believe that a consumer financial protection 
agency could be an effective way to achieve that protection, pro- 
vided the agency does not impose unnecessary regulatory burdens 
on credit unions and takes an active role in improving disclosures 
for customers. 

In order for such an agency to work, consumer protection legisla- 
tion must be consolidated and streamlined. It should not add to the 
burdens of credit unions that have been regulated for decades and 
performed very well. 

The subcommittee has given consideration to several of our con- 
cerns regarding Dodd-Frank, specifically, debit interchange regula- 
tions. We appreciate the opportunity to testify today regarding the 
structure of the Consumer Financial Protection Bureau. We have 
had a number of conversations with the staff at Treasury, which 
is working to establish the Bureau. We are encouraged by the 
staffs outreach, and especially by the establishment of the Office 
of Community Banks and Credit tJnions. 

Still, credit unions remain concerned that regulatory change 
could work to the detriment of our members. We have been asked 
to present our views on H.R. 1121. This legislation would replace 
the director with a five-person commission. If Congress decides to 
pursue this legislation, we would encourage the size of the commis- 
sion be expanded to include appropriate industry and regulator 
representation, including a seat specifically for a person with expe- 
rience related to credit unions. This would enhance the quality of 
regulations promulgated by the Bureau by ensuring that both the 
consumer and industry perspectives are represented. 

CUNA supports the intent of H.R. 1315 to achieve rules that bal- 
ance consumer protection with safety and soundness. More specifi- 
cally, we support the provision that would reduce, from two-thirds 
to a majority, the threshold for the FSOC to take action to set 
aside a Bureau rule. 

H.R. 1315 also makes changes to the conditions under which the 
council can stay or set-aside Bureau regulations. What is missing 
from that statute is the ability of the financial regulators to review 
Bureau regulation in the context of overall regulatory burden. We 
could support legislation to allow a rule to be set aside if the coun- 
cil determines it would be unreasonably burdensome for financial 
institutions and that burden to financial institutions outweighs the 
benefit to consumers. 

We have been asked to present our views on two discussion 
drafts related to the Bureau’s authorities prior to the appointment 
of a director. We believe that much more important than details of 
how and when the Bureau ramps up is how it will function once 
fully operational. We believe the Bureau should conduct its con- 
sumer protection mission in a manner that minimizes regulatory 
burden on financial institutions. Credit unions have not been the 
subject of widespread consumer complaints, and credit unions have 
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prudential regulators at the State and Federal level that are in a 
position to enforce consumer protection laws. 

We ask that Congress permit and encourage the Bureau to as- 
sign the examination of larger institutions which have not had a 
history of consumer abuses to their prudential regulators. 

We would like to recommend improvements to other areas of 
Title 10. We ask Congress to index the examination threshold for 
inflation. Without indexing these thresholds, significant erosion of 
the exemptions will occur in a relatively short period of time. 

We ask Congress to require the Bureau to report to Congress an- 
nually on steps they have taken to reduce regulatory burden, and 
hold a hearing to review the report and consider whether further 
action is needed. 

We also urge the subcommittee to work with the Bureau to es- 
tablish a meaningful exemption process for credit unions under 
Section 1022. 

Let me be clear. We are not advocating for the elimination of 
consumer protection regulation. Rather, we seek a regulatory ap- 
proach in which consumer protection is maximized and regulatory 
burden is minimized. 

On behalf of America’s credit unions and 93 million members, 
thank you very much for the opportunity to testify. And I am 
pleased to answer any questions. 

[The prepared statement of Mr. Staatz can be found on page 119 
of the appendix.] 

Mr. Renacci. Thank you, Mr. Staatz. 

The next witness, Mr. Richard Hunt, president of the Consumer 
Banker’s Association, is recognized for the purpose of making a 5- 
minute opening statement. 

STATEMENT OF RICHARD HUNT, PRESIDENT, CONSUMER 
BANKERS ASSOCIATION (CBA) 

Mr. Hunt. Hi, and a very good afternoon. Chairwoman Capita, 
Ranking Member Maloney, and members of the subcommittee. My 
name is Richard Hunt, and I am serving as president of the Con- 
sumer Bankers Association. 

CBA is the national trade association for retail banking, fulfilling 
the financial needs of American consumers and small businesses. 
Retail banking is where the CFPB will now focus its broad authori- 
ties. We have had a long history of supporting improved consumer 
protection. It is no secret we opposed the creation of the CFPB. We 
believe the benefits are outweighed by the problems that arise in 
separating the agency from prudential banking regulators. 

Nevertheless, CBA is focused on helping our members prepare 
for this new agency which will be their primary regulator, and we 
have met on numerous occasions with those setting up the Bureau. 

We also acknowledge the Bureau will provide some benefits, such 
as providing the first real opportunity to level the playing field and 
have comprehensive Federal oversight of tens of thousands of 
underregulated, nondepository financial providers. 

We also support the simplification of TILA and RESPA disclo- 
sures. If there is a theme to our comments, it is uncertainty. Un- 
certainty creates risk, limits innovation, and does not promote com- 
petition, which, in the end, hurts consumers and small businesses 
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alike. This current transition period, the absence of a confirmed di- 
rector, and the power of this new Bureau has created a time of 
great uncertainty for retail banking. 

Though the Bureau is required to coordinate with other agencies 
to promote consistent regulatory treatment, this concept is ill-de- 
fined. If another agency objects to a rule for any reason, the Bu- 
reau is charged only with noting the objection and its final 
issuance. In short, there is nothing in Dodd-Frank requiring the di- 
rector of the Bureau to defer to the views of the prudential regu- 
lator, and there is virtually nothing to stop rules from being en- 
acted that might cause serious harm to banks or even small busi- 
nesses or consumers. 

To minimize concern that a single powerful director might adapt 
rules with harmful and unintended consequences, we would sup- 
port a commission-led model. A commission provides an oppor- 
tunity for alternative prospectives to be discussed and has been ef- 
fective at a number of Federal agencies, including the Federal Re- 
serve, the FTC, the FDIC, and the SEC. 

I will point out. Madam Chairwoman, even the Consumer Prod- 
uct Safety Commission, which was the model for the CFPB, is 
headed by a commission. Now, some have said the Bureau is 
checked by the veto authority of the Financial Stability Oversight 
Council, FSOC. That is factually correct, but not realistic. 

There are two main concerns: first, the supermajority needed to 
overturn a rule; and second, the threshold for making such a deci- 
sion. Currently, 7 out of the 10 FSOC members must vote for a 
stay or a veto. Since one of the 10 members is the actual director 
of the CFPB, which would certainly not vote against itself, 7 of the 
remaining 9 would have to vote for a stay in order to set aside a 
rule. That is nearly impossible. 

Also, would it be prudent for the CFTC, who has no expertise in 
consumer retail banking regulation, having to decide rules regard- 
ing deposit products? 

In all due respect, that would be like my telling someone how to 
comb their hair, both out of their league. 

As for the threshold, the so-called veto is really more of a cata- 
strophic insurance policy to protect only against a rule that would 
threaten the safety and soundness of the U.S. banking industry or 
the stability of a financial system as a whole. 

While it is good to also have a backstop against draconian rules, 
it does not address routine safety and soundness risk for a finan- 
cial institution. It would only come into play in the most extreme 
situations. This threshold should be broadened to include a sub- 
stantial impact on individual financial institutions. 

We also believe the authority to supervise large financial institu- 
tions and to issue regulations should not be transferred to the Bu- 
reau until a director has been confirmed by the Senate. 

In closing, yes, we support a commission-led CFPB, but in the 
absence of any structural changes, and because the CFPB will not 
have any authority to regulate nondepository institutions until a 
director is in place, which, of course, leaves us with the current 
unlevel and unfair playing field, we would urge the appointment 
and confirmation of a director who possesses a strong, comprehen- 
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sive understanding of the banking industry and the management 
skills needed to lead a $500 million-plus agency. 

CBA will continue to work with Members of Congress and the 
Bureau on these issues, and I look forward to answering any ques- 
tions you may have. Thank you for the opportunity. 

[The prepared statement of Mr. Hunt can be found on page 71 
of the appendix.] 

Chairwoman Capito. Thank you. 

Our final witness is Professor Adam J. Levitin, Georgetown Uni- 
versity Law Center. And you are being recognized for 5 minutes. 

STATEMENT OF ADAM J. LEVITIN, PROFESSOR, GEORGETOWN 
UNIVERSITY LAW CENTER 

Mr. Levitin. Madam Chairwoman, Ranking Member Maloney, 
and members of the subcommittee, my name is Adam Levitin. I am 
a professor of law at Georgetown University. I am here today as 
an expert on consumer finance and as a scholar whose work is 
deeply concerned with the financial security of American families. 

The bills being considered at this hearing would appear to be leg- 
islative tweaks to the structure of the Consumer Financial Protec- 
tion Bureau. But let us not mistake what this hearing is really 
about. 

The issue presented by this hearing is whether Congress cares 
more about increasing the profits of banks or protecting the finan- 
cial security of American families. Which is more important? Banks 
or families? That is the question. 

The new CFPB has not yet had a chance to get up and running, 
yet already we are seeing attempts to strangle the new agency in 
its crib. If you want to understand what this hearing is about, look 
at who is here at this witness table. There are three bankers and 
me. On the previous panel, there were three bankers and Mr. 
Shelton from the NAACP. Ask yourself who here likes the CFPB 
and who does not. The banks are opposed to the CFPB and want 
to see it hobbled, if not eliminated. 

But it is families. Main Street, and the real economy who like 
the CFPB and want someone looking out for them, making sure 
that banks don’t run wild like they did in the run-up to the finan- 
cial crisis, because the other bank regulators, the prudential regu- 
lators, failed us and we were stuck with the bill. 

Again, does the subcommittee care more about the interest of 
banks or about American families? Now, I am aware that members 
of the committee are concerned that the CFPB will exercise its au- 
thority capriciously. This concern is misplaced. 

Despite what you will hear from the banks in the Chamber, the 
CFPB is more accountable than any other agency in the Federal 
Government, period. No other Federal agency has as many limita- 
tions on its powers as the CFPB. The CFPB is subject to the Ad- 
ministrative Procedures Act, notice and comment rulemaking, and 
hearing adjudication provisions. The CFPB’s actions are subject to 
judicial review. The CFPB is one of only three Federal agencies 
that are subject to OIRA small business flexibility review, which 
would cover some of the concerns of small financial institutions. 

The CFPB has numerous statutory limitations on its rulemaking 
power and must make detailed findings if it wishes to exercise the 
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power to declare certain acts or practices unfair, deceptive, or abu- 
sive. The CFPB is prohibited from imposing usury caps or from 
regulating nonfinancial businesses. 

The CFPB is the only Federal bank regulator subject to a budg- 
etary cap. Every other Federal bank regulator is not going through 
appropriations and does not have a cap. The CFPB has a cap. 

Now, the banks in the Chamber may think that this cap is too 
high because they will enable the CFPB to be too effective; but I 
have never heard them complain about the lack of budgetary con- 
trols on the Fed, on the OCC, on the OTS or the FDIC. They only 
seem concerned about budgetary independence when it involves an 
agency tasked with prioritizing American families, not banks. 

The CFPB is the only Federal bank regulator whose actions are 
subject to a veto by the Financial Stability Oversight Council, a 
veto that is frankly of dubious constitutionality. Curiously, I have 
not heard any calls to subject the Fed or the OCC to similar vetos. 
And perhaps most crucially, the CFPD is subject to oversight by 
Congress. As this subcommittee’s actions have already shown, that 
is no small matter. No matter how the banks spin it, there is no 
escaping the fact that no other Federal regulator is subject to com- 
parable oversight and limitations on its action. 

Now, turning to the bills at hand. Representative Bachus’ bill 
would replace the single CFPB director with a five-person commis- 
sion. Put differently, the Bachus bill proposes paying five people to 
do one person’s job, and then giving each of those five a staff, and 
paying for office space for all of them. This is classic big govern- 
ment bloat and waste. What is more, by having five people doing 
one person’s job, accountability, which seems to be the overriding 
concern about the CPFB, will be diminished and leadership will be- 
come less effective. There is no reason to adopt a five-person com- 
mission. If a single director is good enough for the OCC, it is good 
enough for the CFPB. 

Representative Duffy’s bill would lower the threshold for the Fi- 
nancial Stability Oversight Council to veto CFPB rulemaking. It is 
frankly astonishing that anyone would propose to strengthen the 
FCC or the FSOC’s veto. The bank regulators given the veto are 
the very ones who failed to ensure both bank safety and soundness 
and consumer protection. In the private sector, these regulators 
would be out of a job. They would not be rewarded with a veto. 

The Duffy bill would require a veto if the CPFB rulemaking were 
inconsistent with bank safety and soundness. Now, bank safety and 
soundness is a technical term. Let me explain it to the committee. 
It means profitability. At its core, it is nothing more than profit- 
ability, and it is axiomatic that a bank can only be safe and sound 
if it is profitable. 

But consumer protection is sometimes at loggerheads with bank 
profits. The only reason to engage in predatory lending, for exam- 
ple, is because it is profitable. Banks don’t do it out of spite. What 
this means is that any CFPB rulemaking that affected bank profit- 
ability would be inconsistent with safety and soundness and thus 
subject to a veto. Thus, under the Duffy bill, the Credit Card Act 
of 2009 and Title 14 of Dodd-Frank, which reforms the mortgage 
lending industry, could not be implemented because they would 
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both affect bank profitability and be inconsistent with safety and 
soundness. 

In conclusion, the bills before this committee today seek to im- 
prove the CFPB by destroying it, by rendering it ineffective and in- 
capable of performing the mission which Congress tasked it with: 
protecting American families by ensuring they get the information 
necessary to make informed decisions about their finances, and 
that financial products help consumers rather than induce financial 
distress. I urge you not to delay or diminish the CFPB’s effective- 
ness. 

[The prepared statement of Professor Levitin can be found on 
page 79 of the appendix.] 

Chairwoman Capito. Thank you. 

I want to thank all the witnesses, and I would like to begin the 
questioning. I would like to pivot off of Professor Levitin’s initial — 
it kind of shocked me a little bit to say that the choices here are 
between banks and families. 

We heard Ms. Andersen in the first panel state unequivocally 
that her customers, service to her customers is the lifeblood of her 
institution, and she provides — and she gave us I think some very 
good examples of targeted help. She talked about the Burmese ref- 
ugees and other folks that they have been been able to target in 
their own community. So I would dispute that the choice is be- 
tween banks or families. 

But I would like to give Mr. Wilcox a chance to weigh in on that 
statement as a banker. 

Mr. Wilcox. Sure. Thank you. Chairwoman Capito. I appreciate 
that opportunity. 

I would like to start by suggesting that there is a difference be- 
tween banks and community banks. My bank is a $236 million 
community bank and, as I noted in my opening testimony, our suc- 
cess is dependent on the people that we take care of You will not 
find community banks around this country that have taken advan- 
tage of the people that they see at the grocery store, go to church 
with, and otherwise see around town. That is simply not the case. 
Our success is dependent upon the success of the people that we 
serve, and the vibrancy of the community that we operate in. And 
so that stewardship of the community is paramount to the success 
of community bankers from coast to coast. 

Chairwoman Capito. Thank you. I would like to ask Mr. Hunt 
to respond. I will say this about you. Professor, you changed my 
whole line of questioning when you made your statement. 

I would like to ask, on this question, that profitability equals 
safety and soundness, what does safety and soundness mean to 
you? 

Mr. Hunt. Making sure that the bank is healthy to provide the 
needed financial services to their consumers. They are not exclu- 
sive. You must have safety and soundness and you must have con- 
sumer protection. We have never advocated less consumer protec- 
tion whatsoever. I am from Louisiana and we have a saying in Lou- 
isiana, “If Mama’s not happy, nobody’s happy.” 

Chairwoman Capito. I like it. 

Mr. Hunt. Thank you. If the customer is not happy, the bank 
does not survive. Period. If we do not protect consumers getting 
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loans, then they are going to go to another bank. There are 7,100 
banks in the United States. It is pure competition out there. We 
know they can virtually go across the street, so it is imperative 
that we have an agency that is worried about safety and soundness 
and consumer protection. 

Chairwoman Capito. Mr. Staatz, do you have a comment on that 
in terms of the credit union in terms of the profitability equals 
safety and soundness or banks — I suppose that could be slash, 
credit unions, if the choice is banks, credit unions or families? Be- 
cause credit unions are families. We know they are members. If 
you would like to make a statement. 

Mr. Staatz. Absolutely. We exist for those members. They own 
us. We have to perform for them each and every day. At the end 
of the day, there has to be a little profit to make sure that we are 
safe and we are sound, but we examine for them. And just like our 
banker friends here, you have to perform for them. We are in the 
community and we are directly responsible to them. 

Chairwoman Capito. Thank you. I would like to also respond, 
one of the bills is expanding — and I am on this bill — expanding 
from one to five in a commission. And I think we have plenty of 
testimony that shows that works for other government agencies, 
and there are some instances where there is a singular director at 
the top at the helm. 

But to say that creating a commission contributes to bloated 
waste, when this bill creates 1,000 people in a new consumer finan- 
cial protection agency — and as we are finding and I would like to 
dig deeper on this, the way Professor Warren has laid it out for us 
is that she has gone to all these different agencies and said, okay, 
all the consumer protection is now going to be under this same or- 
ganization within the Fed; but what we are finding is yes, there 
is another thousand people there, some of them are coming from 
these agencies, but the agencies are still keeping parts of their con- 
sumer protection and consumer investigative parts within that 
agency, duplicative government, and then the FDIC is going to cre- 
ate their own oversight to make sure that Mr. Wilcox’s bank is, 
whatever rules and regulations the CFPB put forward, that they 
can answer for that. 

So I am not sure that the lines that were drawn, supposedly, in 
this bill are going to exist if the behavior of the regulators that are 
in place now — the consumer protection is in place in different agen- 
cies now, are still existing there, a new agency here, and then an- 
other new oversight within the FDIC or at least someone watching 
over there. So with that, I will let Mrs. Maloney begin her ques- 
tioning. 

Mrs. Maloney. I want to thank all of the panelists for being 
here. Professor Levitin, some of my colleagues have indicated their 
concern, if you heard the testimonies earlier, that the CFPB will 
be an agency with unprecedented authority and reach. And in your 
statement, you said that it has more limitations on its power than 
any other Federal agency. So can you expand on these limitations? 

I listened to my colleagues all day long about how it has unprece- 
dented reach. Yet, you say there are more limitations. Would you 
clarify for us, please? 
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Mr. Levitin. With pleasure. We can compare the CFPB hoth to 
Federal agencies in general and to other bank regulators in par- 
ticular. We tend to structure bank regulators differently than other 
agencies. One thing we do with other bank regulators is we take 
their budgets and we take them out of the appropriations process. 
And the reason we are concerned about that is we don’t want polit- 
ical influence over safety and soundness issues. The thinking with 
the CFPB’s budget was, similarly, we don’t want political influence 
over consumer protection. It is too important to make it exposed to 
the political process within the election cycle. 

The CFPB, unlike any of the other Federal bank regulators, has 
a cap on its budget. The OCC, if the OCC wants to increase its 
budget, it just increases assessments that it charges on banks. The 
OCC doesn’t come to Congress for a budget. 

Similarly, the Federal Reserve, if it wants to increase its budget, 
just warms up the printing press. The CFPB, though, is capped at 
a percentage of the Federal Reserve’s operating budget and has no 
ability to set what that operating budget is. It sinks and swims 
with the Fed. And I think that is actually a very good structure be- 
cause it says that we are going to make sure the consumer protec- 
tion is at least going to be “X” percent of bank regulation. 

Now, compared with other Federal regulatory agencies, the 
CFPB is the only agency around where there is a veto over its au- 
thority. Congress tried to structure a similar thing with the Public 
Company Accounting Oversight Board, PCAOB, with giving the 
SEC a veto. And within the last year actually the Supreme Court 
said that the PCAOB structure was unconstitutional. That was 
really not specifically on the veto but on some other aspects of the 
structure, but it certainly raises questions about the constitu- 
tionality of the veto. 

There is no other agency that is subject to a veto. No one can 
veto the OCC’s actions. Actually, by statute, the Treasury Sec- 
retary is forbidden from telling the OCC to take action or not to 
take action. If you want to find the rogue regulator, it is the OCC; 
it is not going to be the CFPB. And on top of this, we have a whole 
range of regular safeguards on administrative agencies. And a lot 
of the complaints I am hearing from the committee are complaints 
about the administrative state in general, not about the CFPB. 

There are reasons to be uncomfortable about delegation of au- 
thority to unelected officials. But we do this all the time. And we 
have things like the Administrative Procedures Act, which has no- 
tice and comment rulemaking provisions so that everyone has a 
chance to be heard about rulemaking. And we have a judicial re- 
view making sure that agencies do not exceed the scope of their 
statutory authority. 

We have these features and they apply to the CFPB just like 
they apply to any other agency. So when you look at the sum pic- 
ture there, the CFPB really is subject to more restrictions than any 
other Federal regulatory agency. 

Mrs. Maloney. As you know, there are four bills under consider- 
ation today and under debate. What do you believe the aggregate 
effect of these proposals would be on the CFPB? 
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Mr. Levitin. If these bills were passed it would delay the imple- 
mentation of the CFPB and render the CFPB significantly less ef- 
fective and less accountable. 

Mrs. Maloney. And Mr. Hunt, I was voting, so I didn’t hear his 
testimony, but I read it. And he, in his testimony, wrote that the 
FSOC veto system, as designed under current law, a veto would be 
nearly an impossible hurdle to meet. Do you agree? Mr. Levitin? 

Mr. Hunt. I do. 

Mr. Levitin. The current FSOC veto standard is a high thresh- 
old, without a doubt. But it is worth considering what the alter- 
native that is being proposed is. And then also the further alter- 
native being suggested I think, by — I can’t remember which of the 
community banking lobbies is proposing it, but there is a further 
extension of it that is being proposed. 

The current threshold is undoubtedly a high threshold to meet, 
and I think that is actually the right threshold; that we want to 
make sure that there is not, that we are not seeing regulations that 
cause systemic risk. But a threshold that simply says “safety” and 
“affect safety and soundness” is such a low threshold that pretty 
much every CFPB rulemaking will be subject to challenge. 

Let me give you an example. In August 2008, the Comptroller of 
the Currency, John Dugan, wrote a letter to the Federal Reserve 
objecting to certain proposed Federal Reserve regulations that 
would have restricted credit card rate-jacking, a topic that I know 
was of particular concern to you. Among the complaints — 

Chairwoman Capito. If you could kind of make it quick — 

Mrs. Maloney. I request a few extra seconds so he may complete 
his statement. 

Mr. Levitin. Among the concerns that Comptroller Dugan raised 
was that it would be inconsistent with safety and soundness. A 
couple of months later. Congress went ahead and passed the Credit 
Card Act of 2009 which took those Federal Reserve regulations and 
raised them a notch. So basically, the bank regulators are likely to 
call anything inconsistent with safety and soundness to the extent 
that it negatively impacts the profitability of banks by raising com- 
pliance costs, etc. 

I think that the current threshold is probably the right place, 
and we certainly should not think about extending it to where, 
what the community bank is arguing because, given the economies 
of scale in the banking industry, every regulation has a dispropor- 
tionate impact on small banks. That is the nature of the business, 
to be big; and being big gives advantages. 

Chairwoman Capito. Thank you. 

Mr. Renacci. 

Mr. Renacci. Thank you. Madam Chairwoman. 

Professor Levitin, you actually did change my direction of ques- 
tioning, too. You talked about bank profit^ability and you said — I 
think one of your comments was that is what this is all about, 
bank profitability versus safety and soundness. Do you believe that 
a bank losing money is better off going forward and providing safe- 
ty and soundness to its customers? 

Mr. Levitin. I apologize if you misunderstood my comments. 
What I said is bank safety and soundness means profitability; 
therefore, that a bank that is not profitable is not safe and sound. 
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But a bank that is less profitable, but still profitable, is safe and 
sound. If a bank is only earning $1 billion a year, not a billion and 
a half, it is still profitable and it is still safe and sound. I think 
it is important to make that distinction, that less profitable as op- 
posed to unprofitable. The exact level of the bank profits I don’t 
think should be a concern at all of the government as long as 
banks are profitable. But the exact levels, they should not be a con- 
cern for any of us. That is the marketplace. 

Mr. Renacci. You do agree, though, that some of the Dodd-Frank 
provisions will take away some of the profitability of the banks? 

Mr. Levitin. Without a doubt, to the extent that predatory lend- 
ing practices have been very profitable for banks, and Dodd-Frank 
is going to curtail those, probably quite rightly. And you know to 
that extent, yes, it affects safety and soundness if you say that it 
is affecting profitability. But a bank that is not able to lend on a 
fair and on a nondeceptive basis shouldn’t be in business. 

And I don’t think any of the banks here at this table are doing 
that. And I want to emphasize that, that the issue really here is 
not about community banks and credit unions. There are some bad 
actors in both of those spaces, but generally they are the salt of the 
Earth. The problem is the large banks, and we don’t have any of 
the large banks on the panel today. And it worries me sometimes 
to see small banks toeing the line for the large banks. 

Mr. Renacci. That is interesting. 

Mr. Wilcox, would you agree that some of these regulations will 
reduce your profitability and also reduce your ability to create jobs? 

Mr. Wilcox. I would say without any question it will. It has al- 
ready. We are still feeling the fallout of the Gramm-Leach-Bliley 
Act. This Dodd-Frank thing is just getting started and we are see- 
ing the first bits of that come out. And certainly to the extent that 
there is an exemption in the regulatory process, some of those 
things filter down and become interpreted and are used in the reg- 
ulatory process, certainly will challenge earnings and very well 
could create an issue with how do you continue to grow jobs and 
operate in a safe and sound and profitable manner. 

Mr. Renacci. Mr. Staatz, wouldn’t you agree that some of this 
profitability that you are losing will be also a reduction of potential 
jobs? 

Mr. Staatz. Without question. 

Mr. Renacci. Mr. Hunt? 

Mr. Hunt. Sure. Absolutely, it will. The cost of compliance will 
go up. It will be a tremendous burden. We are already heavily reg- 
ulated to begin with. Going forward, if you don’t mind just going 
back to the veto question, the only way a veto can be sustained is 
if it threatens the safety and soundness of the banking system or 
the entire United States economy. 

Now, who is going to determine that threshold? What will deter- 
mine the safety and soundness of a bank or the entire financial 
economy going forward? 

And I know I mentioned earlier in my testimony about the 
CFTC, but also the SEC, the CFTC, and the Federal Housing 
Agency has a seat at the table to determine retail banking. They 
have nothing to do with retail banking, no expertise whatsoever. 
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That is why we would like to see 5 out of 9, not 7 out of 10 when 
it conies to a veto. 

Mr. Renacci. Thank you. 

Mr. Levitin, you said that you felt pretty strongly about a single 
director. Does it make sense, then, to consolidate all the Federal 
consumer financial protection powers at the Bureau on the des- 
ignated transfer date if there is no director? 

Mr. Levitin. Actually, subtitle (D of Title 11 of the Dodd-Frank 
Act, the Consumer Financial Protection Bureau Act, does say that 
if there is no director who has been appointed by the President on 
the designated transfer date, the powers go to the Treasury Sec- 
retary as director. So we would have a Treasury Secretary who has 
been confirmed by the Senate, exercising the powers, at least under 
subtitle (D. 

Mr. Renacci. Madam Chairwoman, I yield back. 

Chairwoman Capito. Thank you. I would have to say that if that 
does in fact happen, and the responsibilities go to the Secretary of 
the Treasury, I would question, is that not postponing, delaying, 
throwing the whole thing into a more chaotic position? Which is 
why I believe we ought to, and part of my discussion draft, this is 
something that concerned me because of the length of time it takes 
to confirm anybody into one of these positions. 

Mr. Manzullo? 

Mr. Manzullo. Thank you. Madam Chairwoman. 

Professor, since you have made the statement that none of the 
people at the table, the credit unions and the community bankers, 
are responsible for this meltdown and crisis we have in banking, 
I would take it then that you would agree that they should be ex- 
empt from the Consumer Financial Protection Bureau. 

Mr. Levitin. No, quite to the contrary. First, I was making a spe- 
cific estimate about the members at this table. There are bad eggs 
in the community banker space and the credit union space. And we 
should also note that there have have a lot of community banks 
and credit unions that failed. And that is not — 

Mr. Manzullo. I understand that. And I want to reclaim my 
time because it wasn’t until October 1, 2010, that the Federal Re- 
serve published its final rule that said — are you ready for this, 
guys? — “If you make a mortgage application, you must have writ- 
ten proof of your income.” To me, that is just so amazing, so ele- 
mentary. 

Mr. Staatz, Mr. Hunt, Mr. Wilcox, you have always had that pro- 
vision; isn’t that correct? Whenever you made a loan on anything? 

Mr. Staatz. In practice, absolutely. 

Mr. Manzullo. Absolutely. And so here we have the Fed, which 
has jurisdiction over most of the banks, by the time you figure out 
what they do, that had the authority all along, that could have 
stopped this stupid blunder in real estate. They had the authority 
to do that all along and they didn’t do it. Why should we trust yet 
another organization with 1,000 new employees, untested, untried, 
in theory? 

Mr. Levitin. Here is why. The CFPB has a single mission and 
it will be judged on whether it succeeds in protecting consumers. 
The Fed has multiple missions and they conflict. 
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Mr. Manzullo. But the CFPB would never be judged by the peo- 
ple elected in this country, and those are the Members of Congress. 
And I find your statement to be absolutely astounding, especially 
in light of the fact that you were Special Counsel on the TARP, 
where you said that you find it offensive that this agency would be 
subjected to the appropriation process and therefore politicized. 

For goodness sakes. Article 1 of the Constitution gives the power 
of the purse to the United States Congress. We are directly elected 
by people who want to see oversight on behalf of these agencies, 
and yet you make the statement that, thank goodness we have the 
Consumer Financial Protection Bureau that is immune from this 
process. I am just shocked at that. But I want to go on. 

Mr. Levitin. If you are shocked, I would note that unfortunately 
there are — there is a vigorous lobbying process which is present in 
this room. 

Mr. Manzullo. Oh, come on. You know what? These are little 
guys. 

Mr. Levitin. There are big guys, too, who are not in the room 
here. 

Mr. Manzullo. I have been through a thousand real estate 
transactions and I practiced law just before RESPA came in. And 
I would charge sometimes $75 to $100 to close a real estate trans- 
action, and I could close it in 20 minutes. Along came RESPA, and 
there are 7 full-time employees at HUD who continue to work on 
RESPA and screw it up. And now you go there, and you have dis- 
closure like this — one agency on top of the other, and all one had 
to do to stop the meltdown was to say, you can’t give a loan unless 
you have written proof of your earnings. 

Government doesn’t work in these situations. RESPA hasn’t 
helped one individual, it hasn’t saved anything, because ultimately 
all people want to know is, how much does it cost me a month? And 
you are going to have more regulations, more rules, and you don’t 
look to the practitioners, people who have been through this thing 
from little bitty houses all the way through shopping centers, peo- 
ple who have worked in towns with credit unions and community 
bankers like these little guys here. And is there something wrong 
with the fact that they belong to an association, that they have a 
lobby? They are not entitled to be represented in Washington? 

Mr. Levitin. No one has made that argument. 

Mr. Manzullo. Sir, that is what you were saying. 

Mr. Levitin. No, I beg your pardon, sir. That is not the argu- 
ment I am making. The argument that I am making is that the 
democratic process does have, sometimes, influence by campaign 
contributions, and that we may want to be concerned about ensur- 
ing that consumer protection is insulated from financial interests. 

Mr. Manzullo. Sir, there isn’t anything in this town that is in- 
sulated from anything. And the people who try to insulate them- 
selves are the ones who isolate themselves and go beyond the reach 
of what Americans want to do. This whole argument, if I could fin- 
ish — 

Chairwoman Capito. You can finish. 

Mr. Manzullo. Because I have been waiting a long time. 

Chairwoman Capito. You have. 
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Mr. Manzullo. This whole argument that somehow the Con- 
sumer Finance Protection Bureau is above and beyond, has this 
great halo that is better than all these organizations, these people 
here, seated to your right, on a daily basis, do several things. The 
first thing they do is they always check to make sure that the peo- 
ple with whom they have a financial transaction can afford it. They 
don’t need government to do that. They sit down and look at in- 
come tax returns. They look at what their earnings are and they 
give them advice on what to do. 

And somewhere out there you have some people who really took 
advantage of the system, who allowed people to buy homes when 
they couldn’t make the first downpayment, people who were al- 
lowed to — they even called them “cheater loans” where that prac- 
tice went on, and the Fed winked at it. They could have stopped 
it. Where an existing government agency that was insulated from 
politics, and that is the Fed, had the authority to stop all of this, 
and they didn’t do anything, and you expect us to believe the Con- 
sumer Financial Protection Bureau is going to do anything better 
than what the Fed could have done. That is not going to happen. 

Mr. Levitin. I think in light of that, giving the Fed partial veto 
authority over the CFPB makes absolutely no sense. But I think 
it is important to note that the Fed, one of the reasons the Fed 
failed to act was it had conflicting missions. It was told to do safety 
and soundness and to do — 

Mr. Manzullo. There was no conflicting mission. The mission 
there was was to keep the government from collapsing. And they 
failed, just as the CFPB will also fail. 

Chairwoman Capito. The gentleman’s time has expired. Mr. 
Canseco, do you have questions? 

Mr. Canseco. Yes, ma’am. 

Mr. Hunt, in your testimony you noted that the requirement for 
the Bureau to promote consistent regulatory treatment is ill-de- 
fined. Could you explain why you feel this is ill-defined? 

Mr. Hunt. I think I was referring to the “UDAAP” provision, 
where they create the new “A” in “UDAP,” and that is abusive. We 
don’t know if abusive means when they charge a checking account 
now at a bank, or if that means the interchange fee. We think it 
is totally inconsistent. 

And yes, I will admit to you a lot of it is fear, and that is why 
we have all the little mouse prints that people have said, mouse 
traps, trips, and everything else, because we have fear of litigation 
and fear of being fined by our regulators. We do everything we can 
to promote products that are beneficial to the consumer, to the cus- 
tomer, but at the same time we have one eye looking at our regu- 
lator and at civil lawsuits going forward. So we have to make sure 
that the UDAAP provision is used correctly, since it is a new addi- 
tion to the entire Dodd-Frank bill, an addition to unfair and decep- 
tive. 

Mr. Canseco. Are you concerned that your small banks and 
other financial institutions will eventually find themselves caught 
in a trap with one Federal agency trying to restrict their profits on 
certain products and another agency telling them to increase their 
capital base? 
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Mr. Hunt. Oh, absolutely. We have about three coming up here 
real soon. That is going to take effect in a couple of years. Quite 
frankly, sir, we are concerned about everything these days. For in- 
stance, look at overdraft. You had the FDIC come out with their 
guidelines. You had the Fed come out with their guidelines. And 
what is to prohibit the CFPB from coming out with their new 
guidelines as well? It is very important that we have the ability to 
continue to give consistent products to our customers without fear 
of retribution from the regulators. 

Mr. Canseco. Thank you. And Mr. Staatz, in your testimony you 
advocate for replacing the CFPB director with a commission larger 
than what has been proposed. You envisioned this commission to 
have seats on the board that are designated for industry represent- 
atives, including a seat specifically for an individual with experi- 
ence related to credit unions. Would you mind elaborating on your 
suggestion and underlying concerns? 

Mr. Staatz. First of all, as I said in the oral testimony that I 
gave today as well, one of our bigger concerns is undue burdensome 
regulation. Earlier today, I heard about all the horrors that went 
on during the past few years. Obviously, we as credit unions are 
not part of that. We are involved in it, have to help clean it up, 
but weren’t part of that. And I would think that any of the struc- 
tures that were talked about today, under any of these structures 
we could move very quickly to ban those sorts of products, those 
that were truly abusive. 

But I guess our problem is, when does it move from abusive into 
some bureaucrat’s idea of what may or may not be right for the 
consumer? And so we would like somebody with industry experi- 
ence to kind of buffer, when it starts to cross the line from is it 
abusive to just somebody’s idea of a better way of doing business. 
And we think that is why somebody from the industry should be 
part of oversight in that manner. 

Mr. Canseco. What criteria from the industry would you suggest 
that person or those individuals have? Should they be a bank presi- 
dent? Should they be a small bank president? Should they be credit 
union presidents? Should they be payday lender presidents? 

Mr. Staatz. To the latter, absolutely not payday lenders. I would 
suggest that obviously from our viewpoint, we believe that credit 
unions should be represented. Why? Because of who we are and 
who we represent. As a matter of fact, maybe the CFPB could learn 
a few more things by spending more time with credit unions and 
figuring out how we serve members and maybe that could be the 
model. But again, that sort of expertise might help all of us. 

Mr. Canseco. Thank you, sir. I yield back. Madam Chairwoman. 

Chairwoman Capito. The gentleman has yielded back. And that 
concludes the testimony from this panel. I thank you for your testi- 
mony and for your responses to our questions. 

The Chair notes that some members may have additional ques- 
tions for this panel which they may wish to submit in writing. 
Without objection, the hearing record will remain open for 30 days 
for members to submit written questions to those witnesses and to 
place their responses in the record. 

With that, the hearing is adjourned. 

[Whereupon, at 1:34 p.m., the hearing was adjourned.] 
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Chairman Capito, Ranking Member Maloney, and members of the Subcommittee, my name is 
Leslie Andersen, President and Chief Executive Officer, Bank of Bennington, Bennington, 
Nebraska. My bank is a $61 million institution with two offices serving the town of Bennington 
and parts of Omaha. I also serve as the chairman of the Government Relations Council of the 
American Bankers Association, and I appreciate the opportunity to present the views of the ABA on 
the new Bureau of Consumer Financial Protection (Bureau). The ABA represents banks of all sizes 
and charters and is the voice of the nation’s $13 trillion banking industry and its two million 
employees. ABA is uniquely qualified to comment on the issues related to the Bureau. Not only 
will the agency’s rulemaking impact every bank - large and small — but ABA’s membership 
represents the full range of banks over $10 billion that will be under direct supervision by this new 
agency. 

Bank of Bennington, founded in 1 928, has survived many economic ups and downs for more 
than 8 decades. My bank’s focus, and those of my fellow bankers throughout the country, is on 
developing and maintaining long-term relationships with customers. No bank can be successful 
without such a long-tenn philosophy and without treating customers fairly. 

Our decades-long tradition of service is not unique among banks. In fact, there are 2,735 banks 
- 35 percent of the banking industry - that have been in business for more than a century; 4,937 
banks - 64 percent - have served their local communities for more than half a century. These 
numbers tell a dramatic story about banks’ commitment to the communities they serve. It is a 
testament to the close attention to customer service. 
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The success of Bank of Bennington is Inextricably linked to the success of the small 
community we serve, and we are very proud of our relationship with the people and small 
businesses of Bennington. They are, after all, our friends and neighbors. 

Let me give you just a glimpse of Bank of Bennington’s close ties with our community. With 
only 22 employees, my bank is a small business in its own right We understand the needs of other 
small businesses and all the commercial loans We make are small business loans. These loans, like 
the one we recently made to a start-up business that processes wild game, is what keeps jobs in our 
small community. 

We are also very involved in helping individuals in our community. Through our Credit 
Builder Loan Program, for example, we have helped 26 families buy homes. This program focuses 
on providing financial education and home loaais to refugees from Burma who have settled in 
Omaha. These loans would not meet standard secondary market mortgage requirements (because 
they do not have credit scores or tax returns for two years), but we are able to make the loans, and 
help the families build a credit histoiy and realize the American Dream. Financial education is so 
important to our bank that a third of our staff is involved ABA’s Teach Children to Save Day in our 
local schools. 

The banking industry fully supports effective consumer protection. We believe that Americans 
are best served by a financially sound banking industry that safeguards customer deposits, lends 
those deposits responsibly and processes payments efficiently. My bank’s philosophy - shared by 
banks everywhere - has always been to treat our customers right and do whatever we can to make 
sure that they understand the terms of the loans they are taking on and their obligations to us. 
Traditional FDlC-insured banks - more than any other financial institution class - are dedicated to 
delivering consumer financial services right the first time. Not only do we have the compliance 
programs and top-down culture to prove it, we are required to have the financial wherewithal in 
terms of capital, liquidity and asset quality - to be there when our customers need us. 

It is an inescapable fact that fair service to our hanking customers is inseparable from sound 
management of our banking business. Yet despite this axiom, the Dodd-Frank Act erected a 
Bureau that divides consumer protection regulation from safety and soundness supervision. It is for 
this reason 1 and my fellow bankers, from banks small to large and everywhere in between, have 
common cause to advocate for improvements to assure this new Bureau is accountable to the 
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fundamentals of safe and sound operation, to the gaps in regulating non-banks that motivated 
financial reform, and to the principles of consistent regulatory standards consistently applied. 

There are several features of the Bureau that make Improved accountability imperative. In 
addition to the weakening of any connection between the Bureau’s mission and safety and 
soundness concerns, Dodd-Frank gave the Bureau expansive new quasi-legislative powers and 
discretion to re-write the rules of the consunter^finaiicial services industry based on its own 
initiath e and conclusions about the needs of consumers. The prerogative of Congress to decide the 
direction and parameters of the consumer financial product market has essentially been delegated to 
the Bureau. The resulting practically boundlessvgrant of agency discretion is exacerbated by giving 
the head of the Bureau sole authority to make decisions that could fundamentally alter the financial 
choices available to customers. 

Furthermore, the proliferation and fragmentation of enforcement authority that Dodd-Frank has 
distributed among the Attorneys General in every state and the prudential regulators unleashes 
countless competing interpretations and second-guessing of the supposed baseline “rules of the 
market.” This will result in complicating and conflicting standards. 

At risk is the entire body of rules that has governed the development, design, sales, mariceting, 
and disclosure of all financial products; they are subject to change under the Bureau, and could 
change dramatically in many instances. When developing and offering products, firms rely on the 
basic rules of the road, knowing that they are subject to careful changes from time-to-time. Now 
there would be no certainty. This lack of certainty will cause firms to pull back from developing ; 
new products and new delivery systems. And it will chill lending, as firms will hot know what the 
rules may be when they try to collect the loan a few years out. 

This problem should not be underestimated. Why design a new product if you do not know 
what regulatoiy rules will be applied to it? Everyone will be on hold, to some degree, waiting for 
the development, which will take years of regulatory action and judicial interpretation, of an 
entirely new roadmap. 

For all these reasons and others, it is critical to improve the accountability of the Bureau and 
the Dodd-Frank framework around it. To restore the necessary accountability of the Bureau, ABA 
offers several suggestions: 

> Strengthen accountability by making meaningful structural changes; 
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> Reinforce the focus of tiie Buieiau’s authority on the non-bank regulatory gaps; and 

> Improve consistency in the application of consumer protection standards. 

I will address each of these broad suggestions in turn and propovse specific steps that Congress 
should consider to address the concerns about the Bureau^s accountability. Before that though, 1 
think it is very important to dispel a myth that continues to color the debate on the Bureau: that 
small banks like mine would be exempt from Ae new Bureau. Small banks are exempt All 
banks - large and small - will be required to comply with rules and regulations set by the Bureau, 
including rules that identify what the Bureau considers to be “unfair, deceptive, or abusive.” 
Moreover, the Bureau can require community banks to submit whatever information it decides it 
“needs.” 

The Bureau will have direct supervisoiy authority for consumer compliance of larger banks 
(with assets greater tlian SiO billion) - which adds another layer of regulation and supervision - and 
can join the prudential regulator by doubling up during any small-bank exam at the Bureau's sole 
discretion. It is also true that bank regulators will examine smaller banks for compliance, at least as 
aggressively as the Bureau would do independently. In fact, the FDIC has created a whole new 
division to implement the rules promulgated by the new Bureau, as well as its own prescriptive 
supervisory expectations for laws beyond FDIC’s rule-making powers. Thus, the new legislation 
will result in new compliance burdens for community banks and a new regulator looking over our 
shoulders. 

Let me now turn to specific recommendations for improvements and ABA’s thoughts oh the 
several new legislative proposals that are under consideration. 

I. Strengthen Accountability with Meaningful Structural Changes 

ABA believes that a board or commission structure is appropriate to address the unfettered 
authority of the Bureau’s director to impose new rules. It would broaden the perspective on any 
rulemaking and enforcement activity of the Bureau, and would provide needed balance and 
appropriate checks in the exercise of the Bureau’s authority. It will facilitate continuity of the 
organization and enhance predictability about rulemaking over time. Accordingly, ABA supports 
the commission concept introduced in H.R. 1121 by Chairman Bachus. 

ABA believes that the board or commission should include mernbers with consumer finance 
business experience and direct safety and soundness regulatory expertise. Such expertise provides 
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an important and necessarj' perspective as standards are set and enforcement activities undertaken. 
Such an important feature will also improve accountability and help redress the separation between 
consumer protection and sound financial management. 

ABA also urges Congress to consider requiring one of the five seats in the proposed 
Commission be filled with the recently created, statutorily-mandated position of the Vice-Chairman 
for Supervision of the Federal Reserve Board. We believe that the inclusion of the Vice-Chair for 
Supervision provides necessary and current saftly and soundness experience that directly addresses 
a pivotal deficiency of the existing structure. The Vice-Chair for Supervision is a unique official 
who has oversight responsibility both for large financial holding companies (which include the 
nation’s biggest banks and credit card issuers) and state chartered community banks that are Federal 
Reserve members. This broad responsibility and expertise would be invaluable to achieving the 
missing accountability for safety and soundness that the current structure lacks. 

Another fundamental structural flaw of the Bureau’s structure is that only the Director i.s 
appointed by the President and approved by the Senate. A Commission structure corrects this 
shortcoming. 

ABA also supports changing the voting standard for Financial Stability Oversight Council 
(FSOC) review of Bureau rule-making introduced by Reps. Duffy, Capito and Bachus in H.R. 1315 
which would require a simple majority rather than a two-thirds vote. It should clearly be sufficient 
to set aside a Bureau rule if a simple majority of the nation’s top regulators believes the Bureau has 
acted in a manner that adversely impacts the safety and soundness of the American banking or; 
financial system. The stakes are too high to let one agency’s rule create such significant risk. The : 
veiy purpose of the FSOC was to avoid problems that could lead to risks that threaten the economy. 
To ignore the majority viewpoint of those with this responsibility is completely counter to the 
mission of this council. Congress should erase the super-majority requirement for FSOC authority 
set in Dodd-Frank and replace it with a simple majority requirement. 

In addition, ABA believes that the standard for the FSOC review of Bureau actions - systemic 
risk - is also flawed. By requiring the FSOC to find a system-wide risk, much harm can be inflicted 
on system segments that would impair whole subsets of legitimate market players without 
necessarily rising to the level of a banking, let alone a financial, system risk. Banks like mine with 
less than $ 1 00 million in assets perform important services for our communities. Will the FSOC 
really conclude that a Bureau rule that severely threatens the viability of banks my size will put the 
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entire banking system at risk? ABA sto5ngly urges Congress to re-^calibrate the review standard by 
which the FSOC may act in setting aside a Bureau rule so that action may take place on less than 
system-wide impacts or risks. . . 

Furthermore, the FSOC review process for Buireau rules is an administratively cumbersome 
and complicated process filled with timing' pitfells. Forexample, a petition must be filed that attests 
to objecting agency “good faith” within ten of rule pubiication; it must be transmitted 

“contemporaneously” to Congressional comr^tt'^s; a stay of 90 days duration may be applied for, 
but without a stay the petition will be deemed denied if die FSOC does not issue a decision in 45 
days. As constructed, this convoluted proems represents precisely the kind of bureaucracy that 
gives government bureaus a bad name, ABA urges Congress to fix this review process so that there 
is at least some reasonable expectation that it can be successfully invoked. H.R. 1315 provides time 
to consider a regulation’s safety and soundness consequences and ABA supports this change. 

Several of the proposed bills delay the transfer of authority to the Bureau until a Director has 
been confirmed. ABA shares the concern that having the Bureau inherit certain regulatory powers, 
but not others because there is no Director, is not good public administration. A Director should be 
appointed and confirmed - someone who has the confidence of the Administration, the Congress 
and the stakeholders to tackle the challenges that establishing the Bureau faces and the promise for 
consumer protection that addresses the gap that arose when non*banks were not held to the 
Stand^s imposed on the banking industry. 

Delaying transfer maintains the status quo and all the current consumer protections remain in 
place. However, we acknowledge that such a delay - should it be extended for any sighificant time 
period does create its own set of problems. First, the gap for examining non-bank providers 
would remain unaddressed. Second, the current bank regulators may impose additional or 
conflicting regulations that will be changed once the Bureau sets rules. Third, delay complicates the 
staffing and operational hand-off. It is important that the Bureau be able to attract experienced 
supervisory staff that has banking or bank-examination experience. 
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II. Reinforce the Focus of the Bureau’s Authority on Non-Bank Regnlaiory 
Gaps 

Even the strongest proponents of the Bureau acknowledge the fact that traditional banks were 
not the cause of tlie financial crisis. RathetjUnsupervised non-bank lenders and unregulated 
packagers of collateralized mortgage obligations (CMOs) were allowed to take excessive risks in 
spite of existing laws that could have stemmed the tide of corrosive market conduct by non- 
depositories. The system failed to enforce laws - already an the books - against predatory 
practices by many of those firms and it failed to bring market discipline to bear on underw-riting 
standards against which bankers were hard pressed lo compete. 

Yet here we are, the surviving bankers, facing a new bureaucracy charged with making sense 
of the often conflicting, never intuitive and always burdensome compliance obligations. Traditional 
bankers will be examined year-in and year-out for compliance with all of the pre-crisis consumer 
protection laws - and any new rules forthcoming from the Bureau - while non-bank lenders may 
once again escape supervision and melt back into the forest. 

Therefore, ABA strongly recommends that the Bureau be held accountable for directing its 
resources to the most glaring gap in regulatory oversight - a failure to supervise and pursue 
available enforcement remedies against non-bank lenders committing predatory practices or other 
consumer protection violations. To this end, ABA sees value in Section 1016(c)(6) of the Dodd- 
Frank Act requiring the Bureau to report on actions taken “with respect to covered jjersons which 
are not credit unions or depository institutions." 

Nevertheless, we recommend the following enhancement of this expectation; Section 1017 of 
the Dodd-Frank Act (which provides details on Bureau funding) should require a break-out of 
Bureau expenditures attributable to bank versus non-bank regulation and supervision. ABA is 
pleased by the pledges that have been made by the Bureau Implementation Team that more than 
half of the Bureau budget will be directed toward non-banks, but the Bureau should affirmatively 
demonstrate it has met this promise. Mandated transparency on the Bureau’s non-bank 
expenditures will better enable Congress to fulfill its own oversight function. 

Long before the crisis and throughout the reform effort, ABA and its members championed 
disclosure simplification and reduction of wasteful paperwork that only burdens borrowers’ efforts 
to make informed decisions. We welcome Congress’s charge to the Bureau to finally consolidate 
and reform the TILA and RESPA obligations that plague the conduct of residential mortgage 
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lending. Our members arc happy to be engaged in the early outreach efforts of the Bureau in 
meeting this mandate. ABA believes there are otfier candidates among existing regulatory 
requirements that could be simplified to the benefit of customers and providers alike. 

ABA believes that the best way to keep the Bureau accountable to the Dodd-Frank objectives 
in section 1 02 1 (b) would have been to have Ihe Boreau concentrate solely on rationalizing the laws 
and powers already on the books before passing any new authority. Unfortunately, in the process of 
transferring existing unfair and deceptive acts or practices authority, the unwarranted addition of 
“abusive" was inserted. 

This addition opens wide all manner of after-the-fact excuses for rewriting the conditions of 
transactions entered into by customers who had complete information and competitive alternatives. 
It is an end run around the well-established statutory criteria that Congress and the courts have 
defined for conduct that is either deceptive or unfair. ABA strongly urges the Congress to eliminate 
the term “abusive” from the Bureau’s prohibitions. This is the most effective method of keeping the 
Bureau focused on and accountable to the task of reforming the more-than-adequate authorities it 
ha.s inherited from its predecessor regulators and shaping those into simpler, more effective, and 
less burdensome consumer protections. 

HI, Improve Consistency in the Application of Consumer Protection Standards 

As discussed above in detail, the Bureau represents an unaccountable regulatory entity. While 
thi.s alone is bad enough and should be addressed, the problem is magnified by other authorities 
granted in Dodd-Frank. The Act gives license to pile on additional state law requirements and gives 
unfettered authority to State Attorneys General and prudential regulators - acting On their own 
initiative - to enforce Bureau statutory authorities and rules. Both of these expansive powers render 
Bureau accountability almost superfluous. Even if one can make the Bureau answerable for its 
market defining rules, neither Congress, nor bankers nor customers can rely on such rules remaining 
intact in the states where they all reside. This broad delegation of legislative license, interpretive 
power and prosecutorial discretion - without adequate check by either the Bureau or other federal 
banking agencies - exposes all banks to uncertain market expectations, compounded compliance 
obligations, and potentially crippling litigation risk. 

Accordingly, ABA recommends that Congress consider three possible constraints oii these 
threats to consistent con.sumer protection standards consistently applied: 
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y Adopt statutory language prohibiting states from imposing additional consumer protection 
requirements without meeting Ae same cost benefit, credit access and burden reduction 
objectives that Dodd-Frank imposes on the Bureau (and demonstrated with the same level of 
data analysis expected of the Bureau). 

> Adopt statutory language precluding prudential regulators or enforcement authorities from 
establishing rules, guidance, supervisory expectations or prosecutorial actions that extend 
obligations with respect to consumer financial products or services beyond requirements 
contained in rules of the Bureau. 

> Adopt statutory language limiting State Attorneys General from seeking remedies of any 
conduct by a covered person occurring prior to the last exam report date of any exam by the 
Bureau or a prudential regulator. 

The premise of the Bureau of Consumer Financial Protection was that it would result in a 
single set of rules of the road for consumers, industry and investors to abide by for the benefit of all.: 
If we are to hold the Bureau accountable to this premise, we must hold accountable ail those who 
derive authority from its existence to abide by the same rules of the road. To do otherwise - by 
allowing new rules to be written or applying new interpretations each time a state border is crossed 
- would cbihpletely undermine the reliance of all citizens on the Bureau’s rules. 

Gonelusion 

The banking industry fully supports effective consumer protection. Traditional FDiG-insuted 
banks have a long history of delivering consumer financial services right Ae first time and banks , 
have Ae compliance and top-down culture to prove it. 

It is an inescapable fact that fair service to our banking customers is inseparable from sound 
management of our banking business. Yet despite this axiom, Ae Dodd-Frank Act erected a Bureau 
that divides consumer protection regulation from safety and soundness supervision. It is for this 
reason that Congress should act to enhance the accountability of the Bureau by dealing wiA the 
problems brought about by the extensive new powers of Ae agency, Ae unfettered auAority of the 
Director to impose new rules, the separation of consumer protection from financial institution safety 


mo jrican Bankers Association 


10 



70 


April 6, 2011 

and soundness, tlie gaps in regulating QQn?-banks, and the e?q3anded and unaccountable enforcement 
authority of prudential regulators and ^te attorneys general. 

My bank’s philosophy - shared hy tmks ail across this country - has always been to treat our 
customers right and do whatever we can to make sure that dtey understand the terms of the loans 
they are taking on and their obligations to us. We will continue to do this, but now there will be 
many new hurdles that we will have to jump to serve our customers’ most basic needs that will 
inevitably add cost, time, and hassle for my customets. 

Banks are working hard every day to make credited financial services available. I'hose 
efforts will be made more difficult by the hundreds of new regulations expected from the Dodd- 
Frank Act. With only 22 employees, I worry that about how my bank will handle all the new 
compliance obligations. Even more troubling is what it means for my community. The more time 
bank personnel devotes to parsing regulatory requirements, the less time they can devote to the 
financial and credit needs of bank customers. Thus, it is critically important that Congress be 
vigilant in overseeing the regulator)' actions of the Bureau and other rules stemming from the Dodd- 
Frank Act to assure they do not restrict access to responsive financial products by responsible. 
American families. 
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Madam Chairman, Ranking Member Maloney, members of the subcommittee, my name 
is Richard Hunt, and I am President of the Consumer Bankers Association (“CBA”). 
CBA is the trade association for today's leaders in retail banking - banking services 
geared toward consumers and small businesses. Founded in 1919, CBA provides 
leadership, education and federal representation on retail banking issues. The nation's 
largest financial institutions and regional banks are CBA corporate members, collectively 
holding two-thirds of the industry’s total assets. 

It is my pleasure to appear before you today to share our concerns and discuss our 
perspectives on legislation to improve the structure of the Consumer Financial Protection 
Bureau (“Bureau”). 

As the trade association for retail banks of all sizes, we are particularly focused on the 
role of the Bureau, the agency which will now be regulating the retail products and 
services of CBA members. As such, we have met often with the personnel who are 
standing up the Consumer Financial Protection Bureau in order to assist our members 
preparing for the new agency. 

CBA has a long history of supporting improved consumer protection, but it is no secret 
we opposed the creation of the Bureau in Title X of the Dodd-Frank Act during the 
legislative process. We believed, and still believe, the benefits that might follow from 
consolidating rulemaking and enforcement in a single agency are outweighed by the 
problems that arise from separating that agency from the prudential banking regulators, 
who are responsible for ensuring the safety and soundness of depository institutions. 
Nevertheless, we recognize the importance to our members of maintaining an ongoing 
relationship with the Bureau. Among the benefits we would hope could arise from the 
Bureau are the following; 

• The Bureau levels the playing field by providing the first opportunity for 
comprehensive federal oversight of the tens of thousands of nondepository 
financial service providers which have been essentially unregulated or 
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iinderregulated to the detriment of consumers. Among these are companies that 
were able to fly beneath the radar for many years. 

• The Bureau is required to simplify and merge the Truth in Lending Act (TILA) 
mortgage disclosures and the Real Estate Settlement Procedures Act (RESPA) 
disclosures to eliminate the cost and confusion arising from the need to comply 
simultaneously with these different laws which impose similar requirements. 

• The Bureau is required to exercise its authority to identify and address outdated, 
unnecessary, or unduly burdensome regulations to reduce regulatory burdens. 

We look forward to working with the Bureau to make those things happen. In the mean 
time, we appreciate the opportunity to make several comments and suggestions today in 
the hope they may assist Congress and the Bureau during this transitional period. 

If there is a theme to our comments, it is uncertainty. Uncertainty creates risks, limits 
innovation, does not promote competition, and in the end hurts consumers and 
businesses. This current transition period, with the absence of a confirmed director, and 
the power of this new Bureau, has created a time of great uncertainty for retail banking. 

We applaud the subcommittee’s efforts to examine the CFPB’s structure and its 
relationship to the safety and soundness of the banking system. My comments will focus 
on the key issues that have been proposed. 

Leadership by Commission 

By isolating consumer financial protection in a separate agency without prudential 
banking supervisory responsibility, we run the risk of allowing rules to be created without 
regard for the business of banking — the safety and soundness of the bank, the interests of 
shareholders, the impact on product innovation and development, and other important 
factors. Though the Bureau is required to coordinate with other agencies to “promote 
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consistent regulatory treatment,” the concept is ill-defined. The Bureau is also required 
to consult with prudential regulators during the rulemaking process regarding consistency 
with prudential, market or systemic objectives; but if another agency objects for any 
reason, the Bureau is only charged with noting the objection in its final issuance, along 
with a response, if any. No other action is required. 

in short, nothing in Dodd-Frank requires the Director of the Bureau to defer to the views 
of the prudential regulator; and there is nothing to stop rules from being enacted that 
might cause serious harm to banks or banking, or even to small businesses or consumers 
who do business with those banks. 

Therefore, we support a commission-led model, instead of a single Director, to minimize 
concern a single powerful director might adopt rules with harmful unintended 
consequences. A commission or board has been effectively used in various forms by a 
large number of federal agencies including: the Federal Reserve Board, the Federal Trade 
Commission, the Federal Deposit Insurance Corporation, and the Securities Exchange 
Commission. Even the Consumer Product Safety Commission, which was a model for 
the creation of the Bureau, is headed by a commission. The benefit a commission or 
board provides is the opportunity for different perspectives to be brought to bear on an 
issue so that more than one side can be discussed. The opportunity for different 
perspectives is enhanced if no more than three of the five commissioners appointed by 
the President and confirmed by the Senate arc of the same political party, as is the case 
with the Federal Deposit Insurance Corporation and other agencies. 

It is worth noting the House-passed version of the bill which became Title X of the Dodd- 
Frank Act included a commission as part of the leadership of the consumer protection 
agency that was the precursor to the Bureau. This is a better model for leadership of a 
newly formed agency with such unprecedented power and resources. 
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Authority of FSOC to Overturn Rules 

It has been said the unique authority of the Bureau is checked by the “veto authority” of a 
number of other agencies. This so-called veto is more of a catastrophic insurance policy 
to protect only against a Bureau rule that would put at risk either the safety and soundness 
of the U.S. banking system or the stability of the U.S. financial system; however, it 
ignores the more likely situations where rules by the Bureau might create safety and 
soundness risks for financial institutions. 

The Act gives the Financial Stability Oversight Council (FSOC) the authority to overturn 
a rule of the Bureau in certain limited situations. While it is beneficial to have such a 
back-stop, it would come into play in only the most extreme situations. 

Under Dodd-Frank, the FSOC may stay the effectiveness of, or permanently set aside, a 
regulation of the Bureau only if two-thirds of the FSOC members then serving determine 
that it will put at risk either (a) the safety and soundness of the U.S. banking system; or 
(b) the stability of the U.S. financial system. The FSOC is composed of 1 0 voting and 5 
nonvoting members. The 10 voting members include the Treasury Secretary, (who will 
chair the FSOC), the Chairman of the Federal Reserve Board, the Comptroller of the 
Currency, the Director of the Bureau, the Chair of the Securities and Exchange 
Commission, the Chair of the FDIC, the Chair of the Commodity Futures Trading 
Commission, the Director of the Federal Housing Finance Agency, the Chair of the 
National Credit Union Association Board, and an independent member appointed by the 
President and confirmed by the Senate, having insurance expertise. 

Since there are ten voting members, a two-thirds requirement calls for seven out of ten to 
vote for a stay. Since one of the ten members is the director of the Consumer Financial 
Protection Bureau, which will not vote against itself, seven out of the remaining nine 
would have to vote for a stay in order to set aside a rule. That is a nearly impossible 
hurdle. 
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The Act calls for the members of the commission to hold hearings of their respective 
agencies prior to making a determination. Imagine if you will the Commodity Futures 
Trading Commission, with no background or expertise in consumer banking regulation, 
voting to overturn a rule addressing retail deposit products. Picture the SEC or the 
Federal Housing Finance Agency challenging a credit card regulation. How is the 
independent, presidentially appointed insurance expert expected to become an instant 
expert in retail banking products and services? 

In addition, these seven agencies would have to determine that a regulation of the Bureau 
would put the safety and soundness of the banking system or the stability of the financial 
system at risk. Even a rule threatening the safety and soundness of individual financial 
institutions would not necessarily put the safety and soundness of the entire banking 
system or the stability of the entire financial system at risk, and could not be overturned. 
The standard should be broadened to include a substantial impact on individual financial 
institutions, which would be less than a threat to the entire system. 

Reducing the number of members who would have to make this finding from a super- 
majority to a simple majority would also make it more practical. Since the Bureau 
Director is one of the ten commissioners and should not be voting on a Bureau regulation, 
a simple majority should be five of the remaining nine members. Though still an 
extraordinarily high bar, it would be a somewhat more realistic approach to protecting 
against excesses of the Bureau. 


Designated Transfer Date 

We support a change that would only transfer authority to the Bureau after the designated 
transfer date and upon confirmation of a director. The Act calls for the Treasury 
Secretary to determine the “designated transfer date,” which is when much of the legal 
authority currently held by the other regulatory and enforcement agencies transfers to the 
Bureau. It can be up to one year from enactment, with the option of an extension for an 
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additional six months. The Secretaiy has established July 21, 201 1 as the designated 
transfer date. However, the Act provides the Bureau with this transferred authority even 
if no director is confirmed by the Senate at that time. We would support a change that 
would resolve this problem. 

The authority to supervise large financial institutions and to issue regulations, 
interpretations, and guidance under the enumerated statutes, such as the Truth in Lending 
Act, the Equal Credit Opportunity Act, and the Real Estate Settlement Procedures Act, 
should not be transferred to the Bureau until such time as a director has been nominated 
and confirmed by the Senate. Otherwise, for an indeterminate period, the Bureau will be 
operating without a confirmed leader. The Treasury Secretary, acting on behalf of the 
administration, would be the head of the agency, despite having been appointed by the 
administration and confimied by the Senate for an entirely different responsibility. The 
Bureau would be carrying out the policies of the administration rather than acting as the 
independent agency envisioned in the statute. 

Transitional Examination Authority 

We are also concerned regarding the role the Bureau is taking to accompany consumer 
compliance examiners during this transitional period. We recommend the Act be 
amended to eliminate any “ride along” authority until full examination authority has been 
established. At present, it is not clear the authority of the Bureau’s personnel or what 
legal role they may have in the exam process. Since the Bureau has no examination 
authority during the transition, personnel should not be participating in compliance 
exams. 

Appointment of a Director 

As we have stated, the absence of an appointed director, confirmed by the Senate, is a 
major concern to our members. Given the director’s vast, unconstrained authority to 
issue rules that will have a major impact on the business of financial services, it is critical 
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the administration appoint a qualified individual as soon as possible. As we have stated, 
we prefer to see the Bureau run by a commission; however, in the absence of a change in 
the leadership of the Bureau, we urge the appointment and confirmation of someone with 
a comprehensive understanding of the banking industry and consumer financial services 
regulation, as well as the management skills and experience needed to lead a $500 
million federal agency. Until a director is confirmed, the Bureau will not have 
supervisory authority over nondepository institutions, indefinitely perpetuating the 
unlevel playing field that exists today. 


Abusive practices 

The industry is also troubled by the new, untested provision in the Act prohibiting so- 
called “abusive” practices. The long history of rulemaking and enforcement of unfair or 
deceptive practices has established a clear understanding of the meaning of both “unfair” 
and “deceptive.” By adding a new concept of “abusive,” the Act introduces a level of 
uncertainty and confusion that runs the risk of stifling innovation and product 
development. We are particularly concerned the Bureau may attempt to enforce this 
provision without first undertaking a rulemaking in which the products or services that 
are considered abusive can be clearly identified. We are also concerned as to the 
applicability for any existing products or services that may later be deemed “abusive” and 
the extent that this determination would apply retroactively. 


We look forward to continuing to work closely with the Bureau as it gets up and running, 
and we are grateful for this opportunity to present our views here today. I would be 
happy to answer any questions you may have. 
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Mr. Chairman Capito, Ranking Member Maloney, Members of the Subcommittee: 

My name is Adam Levitin, and I am an Associate Professor of Law at the Georgetown 
University Law Center in Washington, D.C., where I teach courses consumer finance, contracts, 
and commercial law. 

1 have previously written on the need to reorganize federal consumer financial protection 
from a tangle of multiple agencies of limited authority and with conflicted missions to a single, 
dedicated, motivated agency.' 1 am here today to urge the Subcommittee not to adjust the 
structure of the Consumer Financial Protection Bureau (CFPB) or to roll back parts of the Dodd- 
Frank Act. In particular, 1 would counsel the subcommittee against the changes proposed by 
four bills, each of which I will address in turn: 

(1) H.R. 1121, The Responsible Consumer Financial Protection Regulations Act of 20 1 1, 
(the “Bachus Bill”), which would replace the CFPB’s unitary Director with a five-person 
commission. 

(2) H.R. 1315, The Consumer Financial Protection Safety and Soundness Improvement 
Act, (the “Duffy Bill”), which would reduce the voting threshold and findings necessary 
for a Financial Stability Oversight Council (FSOC) veto of CFPB rulemakings. 

(3) H.R. (the “first Capito Bill”), which would postpone transfer of any regulatory 

authority to the CFPB until a Director has been confirmed by the Senate. 

(4) H.R. (the “second Capito Bill”), which would eliminate authority for the CFPB 

to participate in bank examinations before the designated date for transfer of regulatory 
authority to the CFPB. 


I,_ Re stru ctu ring t he CFPB from a Unita ry Director s hip to a Fi ve-Person 
Com mission (T he Bac h us Bil l) 

H.R. 1 121, the Responsible Consumer Financial Protection Regulations Act of 201 1 (the 
“Bachus Bill”) would replace the CFPB’s unitary director with a five-person commission. While 
I understand the belief that a five-person commission might result in a more collegial rule- 
making discourse, there are several strong reasons to eschew such a structure, which will 
ultimately render the CFPB less effective and less accountable. 

In structuring administrative agencies. Congress has variously elected between two 
models: the Founders’ traditional model of a unitary agency director and the Progressive/New 
Deal model of five-person commissions. The Founding Fathers’ model for executive agencies 
featured a single principal officer appointed by the President with the advice and consent of the 
Senate. This model is reflected in the federal cabinet agencies. Thus, the Treasury is governed 
by a single Secretary, rather tlian by committee. The traditional unitary director model is also 
featured in the Office of Comptroller of the Currency, the Office of Thrift Supervision, the 
Internal Revenue Service, the Social Security Administration, Medicare, and the Environmental 
Protection Agency. This model enhances accountability and enables streamlined, decisive 
leadership and decision-making. 


Adam J. Levitin, The Consumer Financial Protection Agency, Pew Financial Reform Project, Briefing 
Paper, No. 2, 2009. 
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An alternative agency model arose during the Progressive era and was warmly embraced 
by New Deal liberals. That is the five-person commission. Thus, Progressive era agencies like 
the Federal Trade Commission and the classic New Deal agencies like the Securities and 
Exchange Commission, Federal Deposit Insurance Corporation, National Credit Union 
Administration (three-member board), and National Labor Relations Board feature five-person 
commissions. The model is also featured by the Federal Reserve Board of Governors (albeit 
with an unusual geographic appointment requirement), the Federal Communications 
Commission, Federal Election Commission, Equal Employment Opportunity Commission, 
Commodities Futures Trading Commission, and Consumer Product Safety Commission. 

The five-person commission model encourages more collegial discourse and deal- 
making, but comes at the expense of accountability and efficiency. Moreover, it often provides 
little protection for the minority party on the commission; minority commissioners’ views are 
typically disregarded. Representative Bachus’ bill would reject the Founders’ traditional model 
that Congress chose for the CFPB and instead replace it with the bloated, big government 
structure favored by Progressives and New Dealers. 

I would urge the Subcommittee against adopting a five-person commission model for the 
CFPB. The CFPB has not yet had a chance to get up and running and there is no reason to think 
that the unitary directorship is a particular problem; the CFPB should be given a chance to prove 
itself before it is reconfigured by Congress. 

The CFPB Is More Accountable Than Any Other Federal Agency 

I am aware that some members of Congress are concerned tliat the CFPB is insufficiently 
accountable for its actions. This concern is misplaced. The CFP B has more li mit ations on its 
pow er than any oth er fed eral aeene v. 

First, CFPB is subject to many of the same restrictions as other federal agencies. Thus, 
the CFPB is subject to the Administrative Procedures Act and must follow notice-and-comment 
procedures for nile-making and adjudication,' This means that the CFPB will be required to take 
account of and respond to a range of views and concerns on any regulatory issue on which it 
undertakes rule-making. Similarly, CFPB rule-making is subject to Office of Information and 
Regulatory Affairs (OIRA) review for small business impact.’ Only the Environmental 
Protection Agency and Occupational Safety and Health Administration are subject to similar 
requirements. 

Second, the CFPB is specifically limited by statute in its rate-making power. Title X of 
the Dodd-Frank Act requires that the CFPB make particular findings in order to exercise its 
authority to restrict or prohibit acts and practices as unfair, deceptive, or abusive."* Title X of the 
Dodd-Frank Act also prohibits the CFPB from imposing usury caps’ and prohibits the CFPB 
from regulating non-financial businesses.*’ 


^ P.L. 1 1 1-203, 124 Slat. 2025, § 1053, July 10, 2010, codified at 12 U.S.C. §5563 (making CFPB hearings 
and adjudications subject to the Administrative Procedures Act, 5 U.S.C. §§ 553-554). 

’P.L. 111-203, 124 Star 2112, § llOOG; 5 U.S.C §§601-612; Executive Order 12866 of September 30, 

1993. 

* P.L. 1 1 1-203, 124 Star 2005-06, § 1031, July iO, 2010, codified at 12 U.S.C. § 5531 
^ P.L. 1 1 1-203, 124 Stat, 2003, § 1027(o), July 10, 2010, codified at 12 U.S.C. § 5517(o). 

‘P.L. 111-203, 124 Stat. 1995-98, § 1027(a), July \0,20W, codified at 12 U.S.C. § 5517(a). 
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Third, the CFPB is subject to a budgetary cap unlike any other federal bank regulator. If 
the Office of Comptroller of the Currency or FDIC or OTS wish to increase their budgets, they 
can simply increase their assessments on banks without so much as a by-your-leave to Congress. 
Similarly, the Federal Reserve can simply print money. The CFPB, however, is restricted to a 
capped percentage of the Federal Reserve’s operating budget.’ This means that the CFPB 
actually has less budgetary independence than any other federal bank regulator. 

Fourth, CFPB rulemaking is subject to a veto by the Financial Stability Oversight 
Council. This is unique for federal bank regulators.* The OCC and OTS’s preemption actions, 
for example, are not subject to review by other federal regulators, even though they were a key 
element in fostering the excesses in the housing market.^ The FSOC veto provides an unusually 
strong check on CFPB rulemaking, not least because no CFPB director would wish to risk a 
FSOC rebuke. 

Finally, the CFPB is subject to oversight by Congress itself, and this subcommittee’s 
actions in the past month have shown that this oversight is serious, diligent, and exacting. 
Congressional oversight is perhaps the best guarantor that the CFPB will not abuse the authority 
delegated to it. 

When viewed against this backdrop of multiple safeguards against arbitrary and 
capricious agency action, it becomes apparent that changing the CFPB from a unitary 
directorship to a five-member panel would add little. Instead, switching to a five-member panel 
would tilt the balance at the agency to gridlock and inaction, would add unnecessary big 
government bloat, and would reduce accountability. 

The CFPB 's Unitary Directorship Fosters Efficient Decision-making and A voids Gridlock 

A single director is able to exercise decisive leadership in promulgating rules and 
enforcing them. Such a streamlined decision-making structure avoids the gridlock that often 
faces commissions. The five-person commission structure proposed by H.R. 1121, would induce 
inefficiency in government, as it permit rules to be promulgated only when a quorum (generally 
3/5 commissioners) affirmatively votes for the rules. 

The quorum requirement is a particular concern because of the frictions in the Senate 
confirmation process. Numerous administrative and judicial positions remain unfilled today 
because of the difficulty at achieving confirmation of nominees given the Senate’s internal rules 
that effectively create supermajority requirements not found in the Constitution. The effect has 
been not only to block many nominations, but also to chill potential nominations. The Senate’s 
confirmation process has become so dysfunctional that a bipartisan group of Senators (including 
Majority Leader Reid, Minority Leader McConnell, and Senators Schumer, Alexander, Collins, 
and Liebcrman) has introduced legislation, S. 679, which would reduce or streamline the number 
of executive branch positions requiring Senate confirmation by one-third. 


’ P.L, 1 1 1-203, 124 Stat. 1975, § 1017(aX2), July 10, 2010, codified at 12 U.S.C. § 5497. 

^ The only other federal regulatory agency that I have identified that is subject to an override by another 
agency is the Public Company Accounting Oversight Board (PCAOB), and as discussed infra, the Supreme Court 
found the PCAOB structure to be unconstitutional. 

See Watters v. Wachovia Bank, N.A., 550 U.S. 1 (2007) (upholding OCC preemption of state attempts to 
regulate subprime mortgage lenders); Adam .1. Levitin, Hydraulic Regulation: Regulating Credit Siarkets 
Upstream, 26 YALE J. ON REO. 143 (2009) (detailing OCC and OTS preemption of state mortgage regulations 
without substituting equivalent federal regulations). 
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This state of affairs presents the most serious threat to the effectiveness of the modem 
administrative state — federal agencies have had to operate without directors or chairmen or even 
quorums because of the increased frictions in the confirmation process. As a result, these 
agencies are less effective or simply ineffective at ensuring that the law is carried out. Thus, in 
recent years, the Federal Trade Commission, the Consumer Product Safety Commission, and the 
National Labor Relations Board have all gone through spells where they have been unable to 
operate because a quorum did not exist 

Simple math says that five confirmations are more difficult to achieve than a single 
confirmation (even if multiple appointments sets up opportunities to make political deals on 
appointments). Put differently, adopting a five-person commission instead of a unitary 
directorship is likely to hobble the CFPB. While I would hope that is not the motivation for such 
a proposal, it could well be the consequence. 

A Five-Person Commission Would Create Unnecessary Big Government Bloat and Waste 

Changing from a unitary directorship to a 5-person commission would also contribute to 
big government bloat. There is no reason to pay five people top-of-the-executive-branch pay 
scale salaries and benefits for work that could be done by one person, not to mention the personal 
staff, office space, and other accommodations for five commissioners. A five-person 
commission is simply wasteful and should not be pursued, particularly when we are facing a 
federal budget crisis. 

A Five-Person Commission Would Reduce CFPB Accountability 

A single CFPB director is clearly accountable to both Congress and the American people. 
A CFPB Director who oversteps his authority or who fails to do enough to protect consumers 
cannot deflect blame for his actions. A gang of commissioners, on the other hand, can always 
avoid responsibility by pointing to the other four people who make up the commission. If 
Congress wants to maximize CFPB’s accountability, responsiveness, efficiency, and 
effectiveness, the unitary directorship should be retained. 

The CFPB’s Unitary Directorship Is Necessary as a Counterweight to the OCC 

A major reason for the creation of CFPB was that federal banking regulators — 
particularly the Office of the Comptroller of the Currency (OCC), which regulates national banks 
and the Office of Thrift Supervision (OTS), which regulates federal thrifts — consistently put the 
short-term profit interests of banks ahead of the long-term interests of consumers and the 
economy and countiy as a whole. The failure of OCC and OTS to police the mortgage markets 
were a critical factor contributing to the financial crisis. 

The OCC has been a powerful advocate for bank interests, but this has been at the 
expense of consumer protection. The overpowering logic for creating a CFPB was that a 
counterweight was necessary to the OCC in order to protect consumers’ interests; the OCC has 
amply proven that when tasked with both bank safety-and-soundness — that is profitability — and 
consumer protection, it will always favor banks over consumers. If CFPB is to be an effective 
counterweight to the OCC, it needs a parallel structure that will allow it to act quickly and 
forcefully when necessary. The CFPB’s current single-director structure is necessary to ensure 
that it can protect the interests of consumers and the overall economy. 

If Subcommittee is convinced, however, that a five-person commission is the proper 
structure for the CFPB, I would urge the Subcommittee to also adopt a five-person commission 
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structure for the Office of Comptroller of the Currency, which would then be the sole federal 
financial regulator with a unitary directorship. 


II. Fina n cial S tabil ity Oversight Counctl Review AuTHORtTV (The Duff y Bill) 

H.R. 1315, the Consumer Financial Protection Safety and Soundness Improvement Act, 
(the “Duffy Bill”) would amend section 1023 of the Dodd-Frank Act'® to reduce the thresholds 
for a Financial Stability Oversight Council veto of CFPB rulemaking. It would do so in two 
ways. First, it would reduce the necessary vote from a supermajority of 2/3s of the FSOC 
members (including the CFPB Director), that is 7 out of 10 votes if all members were present, to 
a simple majority of FSOC members, not including the CFPB, that is 5 of 9 votes. It would also 
reduce the necessary finding from the CFPB “regulation or provision would put the safety and 
soundness of the United States banking system or the stability of the financial system of the 
United States at risk” to a less exacting finding merely that the CFPB rulemaking is “inconsistent 
with the safe and sound operations of United States financial institutions.” Finally, by deleting 
section 1023(c)(5) of the Dodd-Frank Act, the bill would require the FSOC to take a vote if any 
FSOC member raised an objection to a CFPB rulemaking. 

The FSOC veto power provides an unnecessary and possibly unconstitutional check on 
the CFPB and should be eliminated, rather than made more stringent. ' ' Irrespective, the Duffy 
Bill’s proposed finding for an FSOC veto would render virtually every CFPB rulemaking in 
doubt. Indeed, under the Duffy Bill’s proposed standard — whether the CFPB rulemaking is 
“inconsistent with the safe and sound operations of United Stales financial institutions”— it 
would be impossible for the CFPB to implement several recent pieces of Congressional 
legislation, including Title XIV of the Dodd-Frank Act, the Mortgage Reform and Anti- 
Predatory Lending Act.'^ 

Safety and soundness means, first and foremost, profitability. It is axiomatic that a 
financial institution that is not profitable is not and cannot be safe and sound. To the extent that 
a proposed CFPB regulation would reduce the profitability of a financial institution, it would 
reduce that institution’s safety and soundness. Thus, any CFPB regulation, even if it merely 
increased compliance costs, would be “inconsistent with the safe and sound operations” of a 
financial institution. 

Consumer financial protection is often inconsistent with bank profitability. Financial 
institutions only engage in unfair, deceptive and abusive acts and practices because they are 
profitable; they are not done for spite. While bank regulators have argued that consumer 
protection goes hand in hand with safety and soundness because it is unsafe for a bank to 
systematically exploit its customers or engage in unfair and deceptive practices, the run up to the 
financial crisis provides clear evidence that federal bank regulators were unwilling to put the 
brakes on unfair and deceptive mortgage lending. Similarly, the run up to the Credit CARD Act 
of 2009 shows that federal regulators were unwilling to act on unfair and deceptive credit card 
acts and practices until Congress itself started to move. 


'“P.L. 111-203, 124 Slat. 1985, § 1023, July 10, 2010, codi/lerfa/ 12 U.S.C. § 5513. 

^ ‘ T would urge that if Congress adopts the five-person commission model for the CFPB per the Bachus 
Bill, it should eliminate the FSOC veto over CFPB actions 

P.L. 1 1 1-203, 124 Stat. 2137-2212, §§ 1401-1498, July 10, 2010. 
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To understand just how overbroad the Duffy Bill’s proposed rule is, consider, for 
example, consider if there had been a CFPB in 2005, and it had proposed a rule that w'ould have 
severely restricted the underwriting of payment-option adjustable-rate mortgages. Such a 
restriction would have significantly curtailed Countrywide’s mortgage lending business, and 
would surely have resulted in the OCC or OTS demanding an FSOC veto. Similarly, if the 
CFPB had proposed rules like the ones Congress itself passed in section 1411 of the Dodd-Frank 
Act'^ or section 109 of the Credit C.A.R.D. Act'’' that restrict lending without consideration of 
the ability to repay, there would have been grounds for an FSOC veto under the Duffy Bill’s 
standard. 

Indeed, we actually have an example from 2008 of a bank regulator challenging a 
proposed consumer financial protection regulation on safety-and-soundness grounds. In August 
2008, Comptroller of the Currency John C. Dugan wrote to the Federal Reserve Board to urge it 
to insert two significant exceptions to the proposed Regulation A (unfair and deceptive acts and 
practices) credit card rule that would limit the ability of card issuers to reprice or colloquially 
“rate jack’’ card holders.'^ Duggan wrote that the restrictions “raise safety and soundness 
concerns” because they limited the ability of issuers to re-price their loans if issuers determined 
that the risk profile of the customer had worsened.'*’ If the CFPB had proposed such a rule, the 
OCC would surely have challenged it before the FSOC as “inconsistent with the safe and sound 
operations of United States financial institutions.” Yet, Congress itself passed an even tougher 
restriction on credit card repricing less than a year later.'’ 

Indeed, under the Duffy Bill’s standard, several laws passed by Congress in recent years, 
such as the Credit C.A.R.D. Act and the Mortgage Reform and Anti-Predatoiyt Lending Act 
would themselves be unenforceable by regulation because the laws themselves might reduce 
bank safety-and-soundness (i.e., profitability), so any faithful rule-making would have to as well. 
The effect of the Duffy Bill would be to eviscerate several recent, popular, consumer financial 
protection statutes. 

The Consumer Financial Protection Bureau is a new agency tasked with protecting the 
financial security of American families, ensuring that they can get the information necessary to 
make responsible, informed financial choices. Congress created the Bureau to ensure that 
American families can trust the financial products they use to help them achieve their goals, 
rather than ensnare them with tricks and traps that lead to financial distress. The Duffy Bill’s 
proposed expansion of the FSOC veto would place bank profits ahead of the well-being of 
American families, and would put us on a return course to the financial crisis of 2008. 


P.L. 1 1 i-203, 124 Stat. 2142, § 1411, July 10, 2010, codified at 15 U.S.C. § 1693c (“no creditor may 
make a residential mortgage loan unless the creditor makes a reasonable and good faith determination based on 
verilled and documented information that, at the time the loan is consummated, the consumer has a reasonable 
ability to repay the loan, according to its terms, and ail applicable taxes, insurance (including mortgage guarantee 
insurance), and assessments.’’). 

’’’ P.L. 1 1 1-24, 123 Stat. 1743, § 109, May 22, 2009, codified at 15 U.S.C. § 1665e (“A card issuer may not 
open any credit card account for any consumer under an open end consumer credit plan, or increase any credit limit 
applicable to such account, unless the card issuer considers the ability of the consumer to make the required 
payments under the terms of such account.”). 

’’ Letter from Comptroller of the Currency John C. Dugan to Jennifer Johnson, Secretary, Board of 
Governors of the Federal Reserve System, Re: Docket Number R-1314, August 18, 2008. 

"•id. 

” P.L. 1 1 1-24, 123 Stat. 1736-37, § 101, May 22, 2009, codified at 15 U.S.C. § 1666i-l. 
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The FSOC Veto Is Possibly Unconstitutional 

I would also note that the FSOC veto under section 1023 of the Dodd-Frank Act is 
already of dubious constitutionality. On June 28, 2010, a fortnight before the enactment of the 
Dodd-Frank Act, the Supreme Court handed down its judgment in a case captioned Free 
Enterprise Fund v. Public Company Accounting Oversight Board. In this case, the Supreme 
Court held that it was an unconstitutional violation of the separation of powers to restrict the 
President in his ability to “remove a [principal] officer of the United States, who is in turn 
restricted in his ability to remove an inferior officer, even though that inferior officer determines 
the policy and enforces the laws of the United States”.'^ This ruling raises the question of 
whether by giving the FSOC veto power over CFPB rulemaking. Congress has impermissibly 
restricted the power of the President to “take Care that the Laws be faithfully executed” through 
his appointee as Director of the Bureau of Consumer Financial Protection. 

The existing FSOC veto power is already constitutionally suspect, and the Duffy Bill, 
which would make exercise of the veto authority mandatory and on a hair-trigger basis, would 
only increase the likelihood that section 1023 of the Dodd-Frank Act offends the Constitution. 


III. Postpon ement o f CFP B Functio ns Unt il a Dirf xto r Is i n P lace 

A presently unnumbered bill sponsored by Chairman Capito (the “first Capita Bill) would 
delay transfer of all regulatory authority to the CFPB until a CFPB Director is in place.^° I urge 
the Subcommittee not to postpone the transfer of authority to the CFPB in any way, including 
making it contingent upon the appointment of a Director. 

A critical reason for the creation of the CFPB was the recognition that the current system 
of consumer financial protection does not work. In the current system, 1 7 separate statutes are 
enforced by ten federal agencies with other primary and often conflicting missions.^' A chart at 
the end of this testimony (Figure I) illustrates the current crazy quilt structure. Not surprisingly, 
consumer financial protection frequently falls between the cracks — it is an orphan mission. 

Congress rightly recognized the severe shortcomings of the current system when it 
enacted Title X of the Dodd-Frank Wall Street Reform and Consumer Protection Act and created 
the Bureau of Consumer Financial Protection. Congress also recognized that the Senate 
confirmation process has often become excruciatingly slow and therefore created transitional 
authority for the Treasury Secretary to assume the functions of the CFPB Director under Subtitle 
F of Title X of Dodd-Frank. While it would be preferable to have a true CFPB Director in place, 
the exercise of CFPB’s Subtitle F powers by the Treasury Secretary is vastly preferable to the 
current dysfunctional system of consumer financial protection. 


'*130 S. Ct 3138 (2010). 

’’Mat 3147. 

** The bill also seems to insist upon “confirmation” by the Senate of the Director for authority to vest in the 
CFPB. Such insistence, if taken seriously, would put the Constitutionality of the bill in serious doubt. Article II, 
Section 2 of the Constitution states that “The President shall have power to fill up all vacancies that may happen 
during the recess of the Senate, by granting commissions which shall expire at the end of their next session.” 
Congress has no ability to abrogate or delimit the President’s Constitutional recess appointment power by statute. 

See Levitin, jwpra note 1. 
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IV. Removal of Au t hori ty to PA RTici P ATE in Exami n ations B efore the PESt c NATEP 
CF PB Transfer Date 

A fourth bill, currently unnumbered (the “second Capito Bill”) would remove Section 
1067(e) of the Dodd-Frank Act, which provides authority for the CFPB to participate in bank 
examinations before July 21, 2011 (the “transfer date”) when the CFPB becomes effective. 
Section 1067(e) provides that; 

In order to prepare the Bureau to conduct examinations under section 1025 upon 
the designated transfer date, the Bureau and the applicable prudential regulator 
may agree to include, on a sampling basis, examiners on examinations of the 
compliance with Federal consumer financial law of institutions described in 
section 1025(a) conducted by the prudential regulators prior to the designated 
transfer date,’^ 

This provisions is designed to ensure a smooth flow in the examination process for compliance 
with the 17 federal statutes and rulemaking thereunder that are being transferred to the CFPB. It 
is an extremely prudent provision, to ensure that there is continuity in the examination process 
and that CFPB examiners can learn from examiners at other bank regulators. 

The reason for eliminating pre-transfer date examination participation is not clear; there 
is no affirmative argument for doing so. Irrespective, the second Capito Bill would have a 
significant effect on the on-going multi-agency federal-state investigation of mortgage servicing 
fraud. The CFPB has provided federal and state regulators with advice regarding the 
investigation and settlement possibilities and by ail accounts has taken servicing fraud much 
more seriously than some of the federal bank regulators. Eliminating pre-transfer date 
examination participation prevents CFPB examiners from being able to examine bank mortgage 
servicers, lest the CFPB’s examiners uncover further evidence of mortgage servicing fraud and 
counsel for a more demanding resolution. This bill would have the effect of shielding a special 
interest group — large banks — from the consequences of failing to comply with the law by 
interfering with the bank regulatory process and an on-going investigation. While political 
interference with the bank safely-and-soundness regulatory process is surely not intended, that 
would be the inexorable effect of the bill, and 1 urge the Subcommittee not to adopt it. 

Conc lusion 

The Consumer Financial Protection Bureau has not even had an opportunity to begin to 
exercise its regulatory authority. It is simply premature to consider reforms to its structure, as it 
is not yet clear whether any changes are needed, much less what those changes are. The four 
proposed bills would all diminish the effectiveness of the CFPB as a regulatory agency. I 
strongly urge the subcommittee not to adopt these bills, which would start us on the path back to 
the pre-2008 period when the lack of effective consumer financial protection facilitated the 
destructive housing bubble and financial collapse from w'hich we have still not recovered. 


“ P.L. 1 1 1-203, 124 Stat. 2056, § 1067(e), July 10, 2010, codified at 12 U.S.C. § 5587. 
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The U.S. Chamber of Commerce is the world’s largest business federation, 
representing the interests of more dian 3 million businesses of all sizes, sectors, and 
regions, as well as state and local chambers and industry associations. 

More than 96 percent of tlie Chamber's members are small businesses witli 
100 or fewer employees, 70 percent of which have 10 or fewer employees. Yet, 
virtually all of the nation's largest companies are also active members. We ate 
particularly cognizant of the problems of smaller businesses, as well as issues facing 
the business community at large. 

Besides representing a cross-section of the American business community in 
terms of number of employees, tlie Chamber represents a wide management spectrum 
by pjpe of business and location. Each major classification of American business — 
manufacturing, retailing, services, construction, wholesaling, and finance — is 
represented. Also, the Chamber has substantial membership in all 50 states. 

The Chamber's international reach is substantial as well. It believes that global 
interdependence provides an opportunity, not a threat. In addition to the 
U.S. Chamber of Commerce's 115 American Chambers of Commerce abroad, an 
increasing number of members are engaged in the export and import of both goods 
and services and have ongoing investment activities. Tlie Chamber favors 
strengdiened international competitiveness and opposes artificial U.S. and foreign 
barriers to international business. 

Positions on national issues are developed by a cross-section of Chamber 
members serving on committees, subcommittees, and task forces. More than 1,000 
business people participate in this process. 
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INTRODUCTION 

Chairman Capito, Ranking Member Maloney, and distinguished members of 
the Committee, my name is |ess Sharp and I am Executive Director for the Center for 
Capital Markets Competitiveness at the U.S. Chamber of Commerce. Thank you for 
the opportunity to testify before the Subcommittee today on behalf of the hundreds 
of thousands of businesses that the Chamber represents. 

The Chamber firmly supports sound consumer protection regulation that 
deters and punishes financial fraud and predation and ensures that consumers receive 
clear, concise, and accurate disclosures about financial products. AH players, including 
businesses as well as consumers, benefit from a marketplace free of fraud and other- 
deceptive and predator)' practices. 

We also want to work with the CFPB to ensure that the Bureau takes a 
targeted approach to regulation and enforcement, taking care to prevent sweeping 
policies that would impose duplicative regulatory burdens on small businesses and, 
perhaps even more importantly, that would prevent smaU businesses from obtaining 
the credit they need to expand, and create the new jobs tliat our economy so 
desperately needs. 

At the same time, we are acutely aware that good intentions by themselves 
cannot ensure good results. 'Fhe ability of a regulatory agency to carry out its mission 
successfully is influenced by — among other things — organizational structure; 
coordination with other agencies operating in related areas; and the abilit)' to maintain 
over the long tern a consistent, effective approach to regulatory and enforcement 
issues. 


The unprecedented structure and authority of the Consumer Financial 
Protection Bureau (“CFPB”) fails these longstanding, commonsense tests. Indeed, 
the House recognized these problems in the last Congress, adopting a stnicture for 
the Bureau ver)' different from the Senate-passed approach that was included in die 
final legislation 

The proposals that the Subcommittee is considering today — the “Responsible 
Consumer Financial Protection Regulations Act,” introduced by Chairman Bachus; 
the “Consumer Financial Protection Safety and Soundness Improvement Act of 
2011,” introduced by Representative Duffy; and two discussion drafts — pro-vide an 
oppoftunit}' to reinstate the multi-member commission approach embodied in the 
House bill, an approach that has proven so successful for a variety of regulator)' 
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agencies, as well as to address other structural issues essential to the success of the 
Bureau’s mission, 

NEED FOR CHECKS AND BALANCES 

I want to make clear at the outset that the CFPB can help further these goals, 
but only if Congress puts in place the appropriate controls and oversight 

Rulemaking and enforcement, in order to be effective and consistent with a 
sound economy, must be well-considered, evidence-based, and carefully calibrated. 
Agencies, even those established with the best of intentions, can over time abandon 
sound regulatory principles if structural protections against politicization and sclerosis 
are not put in place. Aware of dais inherent risk. Congress has historically subjected 
all federal agencies, including independent regulators, to a system of robust checks 
and balances that ensures their accountability' and fidelity to law. The need for these 
traditional constraints is particularly acute in an area as fundamental to the health of 
the American economy as consumer finance. Americans can ill-afford government 
action that imposes unjustified regulatory costs on lending institutions and, perhaps 
even more importantly, prevents businesses from obtaining the credit to expand — and 
to create the new jobs that our economy so desperately needs. 

DANGERS OF THE CFPB’S CURRENT STRUCTURE 

The CFPB’s structure is unprecedented: 

• Independent regulatory agencies typically are headed by a multi-member 
bipartisan commission whose members sen'e for fixed terms. That is the 
staicture of the Federal Trade Commission, the Securities and Exchange 
Commission, the Commodity' Fumres Trading Commission, the Federal 
Communications Commission, and numerous other agencies. 

The Bureau, by contrast, will be headed by a single director with tenure 
protection and a five-year fixed term. Although located formally within the 
Federal Reserve, the Bureau is completely insulated from the Federal Resen'e’s 
supervision and control. 

• The Bureau also is exempt from the congressional budget process. It is funded 
by a transfer of money from the Federal Reserve to be spent as the director 
decides, subject only to a cap that in the first year exceeds $500 million. 
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There is no other government official who serves for a fixed term, and is therefore 
exempt from Presidential control, exercises sole authority over an agency, and has sole 
power to spend hundreds of millions of dollars outside the congressional 
appropriation process. To be sure, some regulators — for example, the (Office of the 
Comptroller of the Currency and the now abolished Office of Thrift Superrhsion — 
have single directors. Members of the commissions heading independent regulatory 
agencies generally ser\re for fixed terms. Vert' few agencies are funded outside the 
appropriations process. But there is no other entity in the federal government that 
combines all of these features. It is a dangerous mix. 

Some have pointed to the OTS, the OCC, the Federal Resen^e, and the FDIC as 
precedents for the Bureau’s structure, but the significant contrast between those 
entities and the Bureau in fact shows how radically the Bureau’s structure deviates 
from established practice. Both tlic OTS and the OCC are part of the Treasury 
Department, and the heads of both serene at the pleasure of the President. They are 
tlius politically accountable in a way that the Director of the Bureau simply is not. 

And while banking regulators such as the Federal Reserve and the Federal Deposit 
Insurance Corporation are outside the budget process, they have bipartisan, multi- 
member leadership, and thus are subject to tire protection provided by collective 
decision-making, a protection that simply is not present when a single director makes 
the decisions. 

The combination of these features — a single director, nearly complete 
independence, and exemption from the budget process — renders the Bureau virtually 
immune from the checks and balances that normally guide and constrain agency 
action. The director’s spending authority is especially dramatic. To put the Bureau’s 
potential $500 million-plus budget in perspective, in FY 2010, the budget of tlie 
Consumer Products Safety Commission was $118 million and the budget of the 
Federal Trade Commission was $292 million. Both of those agencies are, of course, 
subject to the appropriations process. 

Moreover, while some have suggested that the Federal Reserve wiU be able to 
effectively control the Bureau’s budget, that is not in fact the case. Dodd-Frank 
expressly states that the Federal Reserve “shall transfer to the Bureau, from the 
combined earnings of the Federal Reserve System, the amount determined by the 
Director to be reasonably necessary to carr)f out” the Bureau’s functions, up to a cap 
of between 10 and 1 2 percent of the Federal Reserve’s operating budget. Subject to 
the limits inscribed in the Act itself, then, the Director — not the Federal Reserv^e — 
decides the Bureau’s budget. 
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The threat posed by the Bureau’s insulated and essentially unaccountable structure 
is magnified by the extraordinary authority that the Bureau will wield once it receives 
its full complement of powers. The Bureau’s authority is not limited to banks and 
other financial sertfice businesses. It also will have the power to regulate a number of 
activities that are common to jMain Street businesses (for example, over-die-counter 
financing of goods purchases), and in some cases to regulate the service providers to 
those companies. And it will have a very broad standard to enforce — the prevention 
of “unfair, deceptive, or abusive acts or practices” in the market for constimer 
financial products. While unfair and deceptive practices have been proscribed for 
years with decades of case law to guide compliance and enforcement, the new 
“abusive” standard will require immediate interpretation by the Bureau — and likely 
will continue to evolve into the future. 

While it is true that a two-thirds majority of the ten-member Financial Stability 
Oversight Council will be able to overturn CFPB regulations in certain circumstances, 
there are a number of reasons why that review is unlikely to meaningfully constrain 
the Bureau’s authority. First, the FSOC veto applies only to rules, not enforcement 
actions. Second, the standard for exercising the veto is very restrictive — a rule must 
threaten the safety and soundness of die entire U.S. banking system or the stability of 
the U.S. financial system. Third, two-thirds of the FSOC must agree to a veto, 
meaning tliat even a unanimous vote of the fnx prudential regulators — the Federal 
Reserve, FDIC, OCC, National Credit Union Administration, and Federal Housing 
Finance Agency — ^would not suffice. Yet these are the entities responsible for 
ensuring the safety and soundness of the U.S. banking system. Finally, it should be 
remembered that the Bureau’s Director is one of the FSOC’s ten members, rendering 
it even harder to obtain tlie necessary^ two-thirds majority when the Bureau’s own 
niles are at issue. 

This FSOC process is also not a substitute for die need for regulator coordination 
between the CFPB and other Federal and State regulators in order to avoid conflicting 
rules or guidance from regulators. 

In sum, it is fair to say that die Bureau’s current structure places more 
unreviewable power in the hands of a single unelected official than any other federal 
regulator}' law. The combination of the Bureau’s unprecedented lack of accountability 
with its vast powers creates a significant foreseeable risk that, at some point in the 
future, it will take action that harms the American economy — ^including the very 
consumers it is meant to protect. When that time comes, it will be too late for 
Congress to make the necessary legislative corrections. The time to act is now. 
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I would now like to turn to the specific legislative measures that are (he subject of 
this hearing. 

BACHUS BILL 

The bin introduced by Chairman Bachus, H.R. 1121 would restructure the 
CFPB so that it is governed by a five-member, bipartisan commission rather than a 
single director. Under the legislation, the President would appoint, with the advice 
and consent of the Senate, commissioners to staggered five-year terms, The President 
alone would select a Chair from among the Commission’s members to seiwe as the 
Bureau’s principal executive officer. Significantly, under this proposal, no more than 
three of the five commissioners could be affiliated witli any one political party. 

This proposal thus adopts the basic provision in the House-passed version of the 
Dodd-Frank legislation. For four main reasons, we strongly support this refonn as 
necessary to address die significant flaws in the Bureau’s current governance and 
funding structure. 

1. Conform the Bureau to Other Independent Agencies. Far from 
singling the Bureau out for special treatment, die Bachus Bill would conform the 
Bureau to other independent federal agencies, including those responsible for 
consumer protection. Indeed, that has been the standard structure for independent 
federal agencies since the creation of the Interstate Commerce Commission in 1887. 
Today, almost all independent agencies follow that model, although some have three 
commissioners rather than five. In addition to the FTC, SEC, CFTC, and FCC, 
examples include the Consumer Product Safety Commission, the Equal Employment 
Opportunity Commission, the National Credit Union Administration, the National 
Transportation Safety Board, the Nuclear Regulatory Commission, the Federal Energy 
Regulatory Commission, and the U.S. International Trade Commission. Congress has 
almost uniformly rejected periodic efforts to replace certain of these commissions— 
such as the NRC and FERC — ^with a single administrator. 

Moreover, the decision to place a single director in charge of the Bureau — far 
from being essential to the original conception of this agency — actually was made 
quite late in die legislative process. Professor Warren first introduced the concept of 
a federal regulator of consumer finance in a 2007 article for the journal Democracy. She 
identified the model for her proposed “Financial Product Safety Commission” as the 
Consumer Product Safety Commi.ssion, which as I have already noted is just tlie type 
of multi-member, bipartisan decision-making body that the Bachus Bill would create. 
That structure has demonstrated its effectiveness in the consumer-protection context; 
in the words of Professor Warren, “[t]he evidence clearly show's that CPSC is a cost- 
effective agency.” 
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The President’s June 30, 2009, draft legislation proposing die creation of the 
Consumer Financial Protection Agency likewise would have adopted this commission 
model, as would the original version of financial reform legislation reported by the 
House Energy and Commerce Committee in 2009. Although the House-passed biD 
provided for a single director to ser\re for 30 months from the date of the bill’s 
enactment, a five-member commission would have come into existence at tlie end of 
that period. It was the Senate bill tiiat introduced the concept of a single, tenure- 
protected director sertting for a fixed five-year term, and that modification was 
adopted in the final compromise legislation. 

As tliis history makes clear, there is nothing about the single director structure 
that is inherent to the concept of a consumer financial protection agency. In fact, that 
unprecedented structure was tacked on very late in the legislative process. The history 
of the Bureau concept, and the uniform approach taken with respect to other 
independent agencies, demonstrate that a multi-member commission actually is the 
proven, logical approach to regulating consumer financial products — just as it is for 
the broad consumer protection oversight provided by the FTC. 

2. Ensure Better, Impartial Decision-Making. The Chamber believes 
that technical expertise, exercised in a non-partisan fashion, should guide the Bureau’s 
regulatory and enforcement activities. This view counsels strongly in favor of a multi- 
member commission structure, particularly given the legal difficulty, technical 
complexity, and political sensitivity of the Bureau’s consumer protection mandate. As 
the historical practice suggests, decisions regarding such technical issues are more 
likely to be sound if tliey are the product of collaborative deliberation among 
individuals with diverse views, expertise, and backgrounds. Through discussion and 
compromise, the decision-making of multi-member agencies tends toward intellectual 
rigor, impartiality, and moderation. By contrast, leadership by an individual director is 
more hkely to lead to extreme swings in approach. Without the need to accommodate 
multiple viewpoints, there is no check against a regulatory agenda driven by possibly 
idiosyncratic or even ill-considered policy views. That is especially true in light of the 
inability of either the President or Congress to exercise oversight through the 
appropriations process. 

A robust deliberative process is particularly important in the context of tlae 
Bureau’s activities because of the inherent tradeoffs and informational challenges 
involved in the regulation of consumer finance. For example, more stringent rules 
and stricter enforcement would protect some credit users from fraud and, in some 
cases, the consequences of their own poor choices. It would also lead to higher prices 
and reduced access to credit — with potentially significant adverse implications for 
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consumer well-being and economic growth. The Bureau must balance these 
considerations in deciding where to draw the appropriate regulatory line. Smart, 
evidence-based decision-making in this complex area depends on full consideration of 
a diversity of inputs and tdews. Only a multi-member Cominission can guarantee dtat 
such a process will take place. 

3. Minimize Risk of Regulatory Capture. In a coauthored 2008 law 
reedew article, Making Credit Safety Professor Warren observed that a major chaUeiige 
in establishing a unified federal regulator of consumer credit products is “minimizing 
the risk of capture.”' The Chamber agrees, and beheve that a multi-member 
commission is the best way to address this risk. As Professor Rachel E. Barkow of 
NYU Law School recently noted, “having only one person at the apex can . . . mean 
that tlte agency is more easily captured.”" The reason is simple and obvious: it is 
much easier for special interests on one side of an issue or another to capture one 
person than five people — particularly if those five have diverse viewpoints and 
political leanings. A multi-member commission further protects against the threat of 
capture by embedding an early warning system into the fabric of the agency’s 
governance. A dissent against questionable agency action, which by definition cannot 
occur when a single director is in charge, can alert Congress and the public tliat the 
agency is off course and merits closer scrutiny. 

4. Ensure Continuity and Stability. Enactment of the Bachus Bill would 
also facilitate continuity and stability in the Bureau’s regulatory approach. Agency 
heads gain experience and effectiveness as they accumulate years on the job and 
develop familiarity with the regulated industry and the agency’s personnel and 
practices. This process of acculturation and education is particularly important in the 
context of the Bureau, which has a vast regulatory mandate — including many parts of 
the economy outside the financial services sector. New directors are unlikely to have 
deep familiarity with all aspects of the regulatory environment. Yet, as the Bureau is 
currently stiaictured, all of the accumulated knowledge gained by the Director during 
his or her tenure will be lost upon departure. I’he result will almost inevitably be 
discontinuity and an extended period of agency drift while the new appointee settles 
in and gets up to speed on the issues. Moreover, if a vacancy coincides witli a 
different party assuming the Presidency, the departure of tlte incumbent director vtU 
likely lead to significant substantive policy shifts. In particular, there is a risk that a 
new' administration unenthusiastic about the agency’s mission could undermine its 
effectiveness through a single appointment. 


' Oren Bar-Gill & Elizabeth Warren, Making Credit Safer, 1S7 U. Pa. L. Rev. 1, 99 n.325 (2008). 

^ Insulating Agencies: Avoiding Capture Through Institutional Design, 89 Tex. L. Rev. 15, 38 (2010). 
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A multi-member commission with sta^ered terms, by contrast, ensures the 
continuous presence of a significant number of experienced members at all times and 
prevents any gaps in agency effectiveness. The commission structure helps ensure 
that a change in the party affiliation of the President does not lead to sharp changes in 
regulatory approach, but rather a period of transition that is smooth and gradual. 

DUFFY BILL 

The Duffy BiU, H.R, 1315 would authorize tlie FSOC to overrule Bureau 
regulations by a majority rather than two-thirds vote, and would exclude the Bureau’s 
Director from that vote. The bill also would lower the substantive standard necessary 
for the FSOC to overrule Bureau regulations — to a standard of “inconsistent with the 
safe and sound operations of United States financial institutions” — and would requite, 
not just authorize, the f*SOC to act when that standard is met. 

The Chamber supports the Duffy BiU because it would enhance the F'SOC’s 
ability to serve as a critical check on unsound Bureau rulemaking that threatens the 
financial system. Even if Congress replaces the current single-director structure with 
a multi-member Commission, it is still essential for die prudential regulators to have 
an effective mechanism for ensuring that Bureau regulations do not put at risk the 
safety and soundness of U.S. financial institutions. If every prudential regulator 
opposes a proposed regulation, that regulation should not stand, and a majority 
requirement based on a vote of nine of the FSOC’s members would permit that 
result. The bill would require them to do so any time the Bureau’s regulations are 
inconsistent with safety and soundness — thus ensuring intervention when it is 
warranted. 

I would point out that the Duffy Bill does not address the Dodd-Frank Act’s 
failure to allow FSOC to inten^ene when the Bureau takes enforcement action that 
threatens safety and soundness. Professor Warren has already explained that the 
Bureau will not be adopting a “rules-based approach” to regulation. That means a 
heavier reliance on enforcement, and enforcement actions meant to establish broad 
guidance can impinge on safety and soundness, just as regulations can. The Chamber 
urges the Committee to consider modifying the bill to address this loophole. 

DISCUSSION DRAFTS 

The discussion drafts would delay the transfer of consumer protection 
functions to tire Bureau until a Director has been confirmed, and would remove the 
current autliorization for the Bureau and pmdential regulators to include Bureau 
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examiners in examinations of large financial institutions on a sampling basis prior to 
the designated transfer date. 

With respect to the first proposal, the Chamber agrees that consumer 
protection functions should remain with their existing agencies until the leadersltip of 
the Bureau (in the form of a multi-member Commission) has been confirmed. 

Section 1066(a) of the Dodd-Frank Act authorizes the Secretary of the Treasury to 
perform the Bureau’s functions until a Director is appointed. It is the view of the 
Inspectors General of the Treasury and the Federal Reserv^e that this proGsion 
authorizes the Secretary to exercise those consumer protection functions transferred 
to die Bureau on the designated transfer date. We believe that the existing agencies 
are the more appropriate repositories for these significant powers until the Bureau has 
Senate-confirmed leadership. 

As for the second proposal, we agree that it raises concerns for Bureau 
examiners to participate in examinations of large financial institutions prior to the 
designated transfer date. Accordingly, the Chamber would support legislation along 
tliese lines. 

CONCLUSION 

Well-regulated, transparent, efficient capital markets are the lifeblood of the 
American economy. There was wide agreement both on the need for financial 
regulatory reform and more effective consumer protection. Both businesses and 
consumers will benefit from the right reforms which include ensuring regulators are 
structured to function effectively and are required to work well together. The CFPB 
is no exception to this. We urged Congress to work on a bi-partisan basis to ensure 
we have transparent, accountable, and effective regulators. 

Thank you again for the opportunity to testify before the Subcommittee today. 
The Chamber looks forward to working with Congress as these legislative proposals 
move forward. I am happy to answer any questions jfou may have. 
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Good morning, Chairwoman Capito, Ranking Member Maloney, and so many of my 
good friends here on the Subcommittee, It is a pleasure and an honor to be here to 
share in your discussion about improving and strengthening the Consumer Financial 
Protection Bureau, or the CFPB. We at the NAACP feel very strongly that the nascent 
agency needs as much support as possible so that it can reach its greatest potential to 
protect the American public in ways that it has never been protected before. 

Founded more than 102 years ago, in 1909, the Nationai Association for the 
Advancement of Colored People, the NAACP, is our nation’s oldest, largest, and most 
widely-recognized grassroots based civil rights organization. We currently have more 
than 2,200 membership units across the nation, with members in every one of the 50 
states. For almost 1 5 years now, I have been the Director of the NAACP Washington 
Bureau, our Association’s federal legislative and political advocacy arm. 

As I stated earlier, the NAACP feels strongly that a robust CFPB is not only necessary 
in our Nation today, it is crucial. For too long, too many consumers, particularly racial 
and ethnic minority Americans, have been disproportionately underserved and even 
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targeted by unfair or down-right unscrupulous financial servicers. The result has been 
dramatically diminished opportunities and an inability to build wealth or, in too many 
cases, to own a home or even buy a car. 

More than four years ago, I testified before the Senate Banking Committee about 
predatory lending in the home mortgage and refinancing market and the racial 
disparities that existed’. At that time, I staled that 

...predatory lending is unequivocally a major civil rights issue. As study after 
study has conclusively shown, predatory lenders target African Americans, 
Latinos, Asians and Pacific Islanders, Native Americans the elderly and women 
at such a disproportionate rate that the effect is devastating to not only 
individuals and families, but whole communities as well. Predatory lending 
stymies families’ attempts at wealth building, ruins people’s lives and, given the 
disproportionate number of minority homeowners who are targeted by predatory 
lenders, decimates whole communities^. 

Sadly, since that time, my words have been reinforced by more studies and more 
importantly, and more tragically, have had catastrophic consequences for families, 
neighborhoods, and whole communities as the foreclosure rate among racial and ethnic 
minorities has disproportionately skyrocketed. 

And we all know that home mortgages are not the only way in which racial and ethnic 
minorities are consistently treated worse by the financial services industry. As the 
former Chairman of our National Board of Directors, Julian Bond, observed, “payday 
lending stores open their doors in low-income neighborhoods at a rate equal to 
Starbucks openings in affluent ones.” 

In fact, a 2009 study of payday lenders in California by the Center for Responsible 
Lending, found that “Payday lenders are nearly eight times as concentrated in 
neighborhoods with the largest shares of African Americans and Latinos as compared 
to white neighborhoods, draining nearly $247 million in fees per year from these 
communities. Even after controlling for income and a variety of other factors, payday 
lenders are 2.4 times more concentrated in African American and Latino 
communities^.” 

Another area in which racial and ethnic minorities have consistently reported disparate 
treatment is in the matter of credit scores. In the Spring 2000 edition of the Federal 
Reserve of Boston's newsletter, Peter McCorkell, the Executive Vice President and 
General Counsel of Fair, Isaac and Company was asked if credit scoring resulted in 


^ Testimony of Hilary Shelton before the Senate Banking Committee, February' 7. 2007 
Mbid 

^ Wei Li, Leslie Parrish, Keith Ernst and Delvin Davis, Center for Responsible Lending “Predatory Profiling: 
The Role of Race and Ethnicity in the Location of Payday Lendere in California”, March 26, 2009 
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higher reject rates for certain racial and ethnic minorities than for whites. His response 
was simply “yes'*”. 

Madame Chair, distinguished Members of the Subcommittee, I could go on and on with 
examples and studies which demonstrate the undeniable: more than 40 years after 
enactment of the Fair Housing Act and the Truth in Lending Act and more than 35 years 
since enactment of the Equal Credit Opportunity Act, and regardless of the mountains of 
data that we have had access to since 1975 through the Home Mortgage Disclosure 
Act, and despite all of the progress which has been made since the 1977 enactment of 
the Community Reinvestment Act, racial and ethnic minorities are still treated 
disparately in the world of financial services. As a result, as I said earlier, racial and 
ethnic minority Americans are faced with dramatically diminished opportunities to fulfill 
the American dream and build any sort of wealth. 

It is because of this continuing disparity in treatment, and the blatant targeting of racial 
and ethnic minority communities by exploitative financial servicers that the NAACP 
joined many other national civil rights organizations in applauding the creation of the 
Consumer Financial Protection Bureau under last year’s Dodd-Frank Act. As a matter 
of fact, many civil rights organizations including the NAACP testified before this very 
committee on the need for a single, robust, independent agency charged with protecting 
consumers and ensuring that racial and ethnic minority Americans have the same 
access to credit as all other Americans. 

In the past, most institutions were either regulated based on how they were "chartered” 
or were not covered by federal regulators at all. Under the old system, five federal 
agencies played a role in watching how financial institutions complied with consumer 
and civil rights laws while three federal agencies provided additional enforcement 
authority. There was not a single entity charged with investigating if or ensuring that all 
consumers were treated equally and fairly. 

Under the Dodd-Frank system, for many financial institutions, consumer financial 
protection will now be the sole focus of a single agency, the CFPB. The CFPB will have 
broad authority to write rules, supervise a wide variety of financial institutions, and 
enforce federal fair lending and consumer protection laws. 

Fair lending is explicitly built into the CFPB’s mission, structure, and research 
mandates. The CFPB is tasked with the responsibility to “seek to implement and, where 
applicable, enforce federal consumer financial protection law consistently for the 
purpose of ensuring that all consumers have access to markets for consumer financial 
products and services and that markets for consumer financial products and services 
are fair, transparent, and competitive.”® 


Statement of Peter L. McCorkell, Executive Vice President & General Counsel, Fair, Isaac and Company, Tnc., 
""Commumlies and Banking", Spring, 2000, pp. 1 5-1 7, published by the Federal Reserve Bank of Boston 
^Public Law in -203, Sec. 1021 
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In short, a robust, functioning CFPB will work through rule making, enforcement, and 
research to ensure a more fair and equitable financial playing field. The NAACP is 
particularly pleased to note that the CFPB will be looking at almost every aspect of 
financial services, including mortgage lending, credit cards, overdraft fees and payday 
loans. 

Madam Chair, I recognize that the subject of this hearing is four particular pieces of 
legislation intended, the committee contends, to strengthen the nascent CFPB. I will be 
interested in hearing the analysis of all those present of these four bills, because I would 
like to state unequivocally for the record, that the NAACP staunchly opposes any moves 
which may weaken or undermine the CFPB or otherwise impede it from reaching its full 
potential. 

Any proposals which would result in a weakening of the mission of the CFPB would 
result in fewer protections for American consumers in general, and racial and ethnic 
minorities in particular, as they attempt to manage the often confusing world of finances, 
mortgages and credit. 

Emasculating the CFPB, before it even gets off the ground, would result in a return to 
the system of inadequate financial supervision that failed taxpayers, depositors, 
investors, homeowners and other consumers. Allowing continued predatory lending to 
consumers will inject greater risk into the financial system. That will raise the threat of a 
repeat of the Wail Street-caused financial crisis that cost Americans millions of lost jobs, 
billions of dollars in taxpayer funded bailouts and trillions of dollars in lost home values 
and retirement savings. It will also perpetuate the targeting of racial and ethnic minority 
communities by unscrupulous wealth-stripping predatory lenders. Even if we learned 
nothing else over the past 5 years, we should now know better than to allow this to 
continue. 

And so, in closing, let me say to you again that 1 look forward to working with you and all 
the Members of the Subcommittee to ensure that the CFPB is as strong as possible and 
that it offers the maximum protections to ensure there is a fair and balanced field for all 
Americans to pursue their hopes and dreams. 

Thank you again for allowing me to participate in your discussion; I welcome any 
questions you may have. 
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Introduction 

Good morning, Chainnan Capito, Ranking Member Maloney and Members of the 
Subcommittee. My name is Lynnette Smith and I am testifying this morning on behalf of 
the National Association of Federal Credit Unions (NAFCU). I serve as the President 
and CEO of Washington Gas Light Federal Credit Union in Springfield, Virginia. 
Washington Gas Light FCU has more than 6,800 members with assets totaling $80.9 
million. 

NAFCU is the only national organization exclusively representing the interests of the 
nation’s federally chartered credit unions. NAFCU member credit unions collectively 
account for approximately 64 percent of the assets of all federally chartered credit unions. 
NAFCU and the entire credit union community appreciate the opportunity to discuss the 
profound impact that regulatory restructuring under the Dodd-Frank Wall Street Reform 
and Consumer Protection Act [P.L. 111-203] is having, and will continue to have, on 
credit unions. NAFCU is especially pleased to participate in this hearing today 
concerning proposals to improve the structure of Consumer Financial Protection Bureau 
(CFPB). 

America’s credit unions have always remained true to their original mission of 
“promoting thrift” and providing “a source of credit for provident or productive 
purposes.” In fact. Congress acknowledged this point when it adopted the Credit Union 
Membership Access Act (CUMAA - P.L. 105-219) over a decade ago. In the “findings” 
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section of that law. Congress declared that, “The American credit union movement began 
as a cooperative effort to serve the productive and provident credit needs of individuals of 
modest means ... [and it] continuefs] to fulfill this public purpose.” 

To be clear, credit unions and other community based financial institutions were not the 
root cause of the housing and financial crises. As the Subcommittee is aware, this point 
was recently reiterated by the co-chairmen of the congressional ly established Financial 
Crisis Inquiry Commission during testimony before the House Financial Services 
Committee on February 1 6, 201 1 . 

Credit unions have always been some of the most highly regulated of all financial 
institutions, facing restrictions on who they can serve and their ability to raise capital. 
There are many consumer protections already built into the Federal Credit Union Act, 
such as the only federal usury ceiling on financial institutions and the prohibition on pre- 
payment penalties that other institutions have often used to bait and trap consumers into 
high cost products. 

Despite the fact that credit unions are already heavily regulated, were not the cause of the 
financial crisis, and actually helped blunt the crisis by continuing to lend to credit worthy 
members during difficult times, they are still affected by a number of provisions 
contained in the Dodd-Frank Act. For example, all credit unions are subject to the 
rulemaking authority of the new CFPB. The additional requirements in Dodd-Frank and 
new rules soon to come out of the CFPB are leading to an overwhelming number of new 
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compliance burdens, which will take credit unions considerable time, effort, and 
resources to resolve. 

We applaud recent efforts by the Obama Administration and the House of 
Representatives to tackle excessive regulations that hamper the ability of an industry to 
create jobs and aid in the economic recovery. With a slew of new regulations emerging 
from the Dodd-Frank Act, such relief from unnecessary or outdated regulation is needed 
now more than ever by credit unions. 

NAFCU has long recognized the need for additional consumer protection in the financial 
services arena. From the moment the Obama Administration released its white paper in 
June 2009 calling for the creation of a CFPB-like entity, NAFCU supported additional 
regulation for bad actors on Wall Street, as well as rating agencies. We believe that if a 
CFPB is to exist, its primary focus should be on regulating the unregulated in the 
financial services arena, and not adding new regulatory burdens to those entities that 
already fall under a functional regulator. We are concerned that the current CFPB 
structure encourages more regulation for those who are already regulated, instead of 
focusing on the unregulated entities that pose the biggest threat to consumers. 

NAFCU also supported the National Credit Union Administration’s (NCUA) 
establishment of an office dedicated to consumer protection. Given that credit unions did 
not create the financial crisis, it’s perplexing why Congress ultimately placed credit 
unions under the jurisdiction of the CFPB. 
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I cannot emphasize enough how burdensome and expensive unnecessary Dodd-Frank Act 
related compliance costs will be for credit unions. My credit union only has a staff of 1 7. 
My employees already spend countless hours updating disclosure booklets and Web sites 
and constantly rewriting documents to comply with the never ending changes to laws and 
regulations. An ever-increasing number of new burdens in just the last couple of years - 
whether from new credit card legislation or new overdraft protection rules - have kept 
my compliance officer busy. 

The 2,000+ page Dodd-Frank Act has already required countless new disclo.sures while 
creating operational concerns for my credit union. New or updated policies, procedures, 
and/or changes in disclosures have been or soon will be required on appraiser 
independence, Regulation CC, risk-based pricing, loan originator compensation and 
steering, escrow accounts and TIL A/RESPA, just to name a few. Unfortunately, there is 
more to come. Indications are that some of the first areas that the CFPB may tackle 
include mortgage lending and credit card practices - areas that have already seen a 
number of changes in recent years. Indeed, less than two years ago. Congress passed 
sweeping legislation affecting the credit card industry. Just last month, the Federal 
Reserve issued its fourth rule implementing that legislation. The four final rules span 
approximately 1,000 pages. Even with all of those changes in just the last two years, the 
CFPB has already indicated that it intends to revise credit card rules once again. In most 
of these areas, there were not problems with credit unions. However, we all must comply 
with the new “solutions” that the regulators deliver. 
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The debit interchange price cap amendment remains NAFCU’s number one concern with 
Dodd-Frank, and accordingly, we are pleased to see the introduction of H.R. 1081, and 
look forward to working with this Subcommittee to enact this vital legislation. 1 will 
focus my comments today on the other main concern with the Dodd-Frank legislation - 
the impact on credit unions of the new Consumer Financial Protection Bureau. 

Resulatorv Reform and the Consumer Financial Protection Bureau 
The creation of the new Consumer Financial Protection Bureau (CFPB) is potentially 
problematic as the Bureau will have rule writing authority over credit unions of all sizes, 
and examination and enforcement authority for those above an arbitrary threshold of $10 
billion. NAFCU has consistently opposed efforts to include credit unions, regardless of 
size, under the new CFPB. As not-for-profit cooperatives owned by the people they 
serve - their members - credit unions have different motives in serving their members 
than for-profit financial service entities. Unfortunately, despite the Financial Services 
Committee holding numerous hearings on regulatory reform in the last Congress, credit 
unions were ultimately included in the scope of the new CFPB without a single hearing to 
examine whether or not they should be covered by the CFPB. 

It is with these facts in mind that NAFCU has been at the forefront of opposing the 
inclusion of credit unions under the new CFPB and would urge the subcommittee to 
return existing authority on rulemaking, examination and enforcement authority for all 
credit unions to the National Credit Union Administration (NCUA). 
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Nonetheless, if the current authorities of the CFPB remain in place, we do see other areas 
where the structure and operations of the CFPB can be improved. 

Financial Stability Oversisht Council Veto 

While we were pleased to see the Financial Stability Oversight Council (FSOC) granted 
some “veto” authority over some proposed CFPB rules if they are found to create safety 
and soundness concerns, we believe the current veto authority does not go far enough. 
NAFCU supports and urges the adoption of legislation proposed by Representative Sean 
Duffy, Chairman Capito, and full Committee Chairman Spencer Bachus to modify the 
threshold needed for the FSOC to veto a proposed rule, and that clarifies the standard of 
what can be considered. We believe this approach to make it a majority of the FSOC 
(minus the CFPB Director) is a positive step that ensures safety and soundness concerns 
do not take a back seat in this new regulatory environment. 

CFPB Governance 

NAFCU is pleased to see H.R. 1121, legislation introduced by Chairman Bachus and 
others to create a 5-person commission to govern the CFPB. We believe a 5-person 
Board has benefits over one single director. Moving forward under the law that is in 
place at this time, however, NAFCU believes that the CFPB must have a Senate 
confirmed director before it becomes an official stand alone federal agency (scheduled to 
be on July 21, 2011), and we would support legislation to not allow the transfer date to 
move forward as scheduled without a confirmed director in place. Lawmakers, their 
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constituents, and every entity under the CFPB deserve a fair and open process in which 
candidates that may head the new agency are properly vetted. After Senate confinnation, 
the new director should routinely testify before Congress about the CFPB’s work. This 
will be especially important in the agency’s infancy while credit unions and others adjust 
to a new regulatory framework, and the credit union prudential regulator, the NCUA, 
works to ensure that new protection plans don’t create unintended safety and soundness 
concerns. 


CFPB Examinations 

NAFCU is concerned about the broad authority granted to the CFPB to partake in 
examinations, especially “ride-along” examinations with functional regulators before the 
designated transfer date. We would support legislation to remove this authority. 

Furthermore, in these tough budgetary times, we believe it would be prudent use of 
taxpayer dollars for Congress to transfer CFPB examinations back to functional 
regulators if only a handful of that type of institution charter fall under CFPB 
examination authority. For example, only three credit unions are above the current $10 
billion threshold and would be subject to examination and enforcement authority of the 
CFPB. We believe it is a waste of taxpayer dollars for the CFPB to have credit union 
examination teams for only three institutions, when the NCUA has handled examining 
these institutions for decades. Congress should require the CFPB to delegate that 
authority back to the NCUA. 
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Additional Sussestions for Imvrovins the CFPB 
We would urge Congress to take action to make the following additional changes to the 
CFPB: 


• Raise examination and enforcement threshold to $50 billion : Raising the arbitrary 
$10 billion threshold to $50 billion for insured depository institutions subject to 
examination and enforcement authority of the new CFPB would allow the CFPB 
to focus on the very largest national banks and unregulated financial services 
providers and not add this new burden on credit unions, regional banks and 
community banks - the institutions that were primarily the “good actors” before 
this past crisis. It should be noted, in the only vote in the 1 1 1 * Congress that the 
full Committee took where it had a choice to replace the arbitrary $10 billion 
number found throughout the Dodd-Frank Act, the Committee choose $50 billion 
by an overwhelming bipartisan margin of 52-17 (Full Committee Record Vote 
FC-99). Furthermore, we believe all monetary thresholds in Dodd-Frank should 
be indexed for inflation on an annual basis. This is important to keep the intent of 
the legislation intact over time. $10 billion in assets today will not be the 
equivalent of $10 billion in assets next year, and NAFCU is concerned that more 
and more institutions will find themselves crossing this arbitrary line and will 
become subject to new and unintended requirements. 

• Unified Mortgage Loan Disclosure : Although Dodd-Frank calls for a joint UUD- 
RESPA rule concerning mortgage loan disclosures, the bill provides an important 
exception — it leaves the CFPB with the final say on whether a new rule is needed. 
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A combined disclosure rule is critical to avoiding some of the confusion and 
overlap that currently exists during the mortgage loan transaction process, easing 
the compliance burden on financial institutions and reducing confusion for 
borrowers. 

CFPB Document Access : While Dodd-Frank excludes financial institutions with 
$10 billion or less in assets from the examination authority of the CFPB, the ne w 
agency is provided with unlimited access to financial reports concerning covered 
persons issued by other regulators. Since the reports are drafted by federal 
agencies as part of their examination procedures, CFPB access to the reports 
essentially amounts to an examination In itself, even for those institutions with 
assets of $10 billion or less. NAFCU does not believe that this is the result 
Congress was seeking to achieve, and asks that this broad language be narrowed 
appropriately. 

Funding and Pay : We believe that Congress should change the funding 
mechanism for the CFPB to require Congressional appropriation. We believe that 
this would allow better oversight of this new powerful agency. One aspect to 
consider in this approach would be to require that a majority of CFPB resources 
are focused on regulating the previously unregulated, and not just used as more 
money spent to regulate those that are regulated by their own functional 
regulators. Subjecting the CFPB to the annual appropriations process would 
allow Congress to provide oversight and ensure that this balance is being met. 
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Furthermore, we believe Congress should examine whether or not the CFPB 
should be on the General Schedule (GS) pay scale, as special pay rules for the 
agency can lead to their own series of budget issues. 

• Curtail or Clarify the Ability of CFPB to act under UDAP : While the ability to 
prevent unfair and deceptive practices is important, we are concerned that the 
CFPB’s authority under UDAP could amount to a blank check for it to delve into 
any number of areas that create new regulatory burdens or hurdles for credit 
unions. It may be prudent for Congress to require joint-rulemaking with 
functional regulators when the CFPB wishes to write new rules using its UDAP 
authority. 

• Prevent Reputation Risk to Institutions : While it is important for the CFPB to 
hear consumer complaints, we believe it is important that the CFPB create 
safeguards for ensuring that consumer complaints remain confidential and that 
institutions do not face reputation risk due to unsubstantiated claims. 


The Dodd-Frank Act included a section (Section llOOG) that says the CFPB must 
evaluate as part of its regulatory flexibility analysis the impact that its actions have on 
“small entities” (which includes “small organizations”). We believe that credit unions 
meet the definition of a “small organization” as defined in Title 5, Section 601 of the U.S. 
Code as “any not-for-profit enterprise which is independently owned and operated and is 
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not dominant in its field...” We are pleased that Special Assistant Elizabeth Warren in 
testimony before the Subcommittee highlighted the need to lessen the regulatory costs for 
credit unions and other small institutions and has told NAFCU that the CFPB is 
specifically charged with considering the impact of proposed rules on smaller credit 
unions. 


Still, we would urge Congress to make sure that the CFPB abides by this 
Congressionally-mandated standard, and does not try to narrow the definition of “small 
entity” in the future in order to strengthen its authority over credit unions. We believe 
this authority could be enhanced by Congress strengthening the cost-benefit analysis 
requirement for rule-writing that would allow institutions to rebut the need for rules 
based on cost thresholds. 


Conclusion 

In conclusion, the ink is barely dry and credit unions are already being negatively 
affected by the Dodd-Frank Wall Street Reform and Consumer Protection Act [P.L. 111- 
203]. First and foremost, Congress must act to stop the Federal Reserve from moving 
forward with proposed debit interchange regulations as the impact of the proposed rule 
on credit unions and their members will be devastating. 

With respect to the Consumer Financial Protection Bureau, credit unions remain at a loss 
as to why they have been placed under a new regulatory regime to begin with. That 
being said, credit unions and their members welcome having an ongoing dialogue with 
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Congress on possible changes to the structure, governance and authorities of the new 
CFPB. We are pleased that the Financial Services Committee is moving forward with a 
number of these ideas. 

I thank you for the opportunity to appear before you today on behalf of NAFCU and 
would welcome any questions that you may have. 
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Chairman Capito, Ranking Member Maloney, Members of the Subcommittee: Thank you very 
much for the opportunity to testify at today’s hearing and to present the views of the Credit Union 
National Association (CUNA)’ regarding legislative proposals to improve the Consumer Financial 
Protection Bureau (CFPB). My name is Rod Staatz and 1 am President and Chief Executive Officer of 
SECU of Maryland? I am also a member of CUNA’s Board of Directors. 

Credit unions are the best way for consumers to conduct their financial services. However, 
credit unions are facing tremendous regulatory burdens that are only going to get worse as the 
implementation of the Dodd-Frank Act unfolds. In light of this, relieving credit unions’ regulatory 
burdens so that they are able to serve their members in a safe and sound manner is a key objective for 
credit unions, state credit union leagues and CUNA. 

As you know, credit unions are not-for-profit financial cooperatives; the only owners of a credit 
union are its members, who receive the benefit of ownership through reduced fees, lower interest rates 

' CUNA is the nation’s largest credit union advocacy organization, representing approximately 90 percent of the 7,600 state 
and federal credit unions in the United States and their 93 million members. 

* SECU of Maryland is a state chartered, federally insured credit union headquartered in Linthicum, MD. It serves 242,800 
members and has S2.09 billion in total assets as ofDecember31, 2010. 
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on lending products, and higher dividends on savings products. As a result, credit unions’ motives and 
mission are very different from their counterparts in the for-profit financial sector. Credit unions have a 
special obligation to protect both the consumer needs of their members, as well as their business 
interests as owners of the credit union. The credit union structure also means the cost of compliance with 
unnecessary and unduly burdensome regulations impacts its members directly. Every dollar that a credit 
union spends complying with an unnecessary or overly burdensome regulation is a dollar that cannot be 
used to benefit the credit union’s membership, which looks to the credit union for favorable loans and 
saving products. 

During consideration of the Dodd-Frank Act, CUNA stated on a number of occasions that 
consumers of financial products, especially for consumers of products and services provided by 
currently unregulated entities, need greater protections. We believe that a consumer financial protection 
agency could be an effective way to achieve that protection, provided the agency does not impose 
duplicative or unnecessary regulatory burdens on credit unions and takes an active role in improving 
disclosures for consumers without making compliance more difficult for financial institutions. In order 
for such an agency to work, we said, consumer protection regulation must be consolidated and 
streamlined; it should not add to the regulatory burdens of those that have been regulated for decades 
and performed well, such as credit unions. 

The fact is that credit unions are among the most highly regulated financial institutions in the 
United States; they are subject not only to many of the regulations with which banks must comply, but 
they are also subject to additional statutory and regulatory restrictions on capital, business lending and 
other activities. Credit unions’ regulatory burdens continue to multiply with little or no apparent regard 
for the costs of each requirement or, more important, the cumulative impact on the institutions that must 


3 



122 


comply. These concerns are compounded by the range of upcoming regulations credit unions will face 
under the Dodd-Frank Act. 

We appreciate the attention that this Subcommittee has given to several of our concerns 
regarding the Dodd-Frank Act, specifically Section 1075 with respect to debit interchange regulation. 
We urge Congress to move swiftly to delay the implementation of the Section 1075 so that policymakers 
can study debit card interchange issues more thoroughly and develop meaningful changes that will not 
hurt small issuers ~ the institutions that Congress has already pledged to protect from the impact of the 
interchange rule. 

We are grateful for the opportunity to testify today regarding legislative proposals to improve the 
structure of the CFPB. We have had a number of conversations with the staff at the Department of 
Treasury which is working to establish the CFPB, and we are encouraged by the staffs outreach and by 
the establishment of the Office of Community Banks and Credit Unions. Even still, credit unions 
remain concerned that the CFPB could significantly change, to the detriment of the members they serve, 
the regulatory environment in which they operate; therefore, we appreciate the opportunity to present 
recommendations to improve the CFPB structure. 

H.R. 1121, the Responsible Consumer Financial Protection Regulations Act 

We have been asked to present our views on H.R. 1121, the Responsible Consumer Financial 
Protection Regulations Act. This legislation would replace the Director of the Consumer Financial 
Protection Bureau with a five person Consumer Financial Protection Commission (the Commission). 
Under this legislation, CFPB Commissioners would serve five year terms. 


When the CFPB was initially proposed by the Administration in June 2009, the legislation 
provided for a five person board to govern what was then called the Consumer Financial Protection 
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Agency (CFPA). The administration’s proposal further designated that one of the five seats would be 

designated for a national banking regulator. In response to that proposal, CUNA stated that the: 

CFPA Board needs to be larger than what has been proposed, and there should be seats 
on the board statutorily designated for industry representatives, a state or federal credit 
union regulator, and consistent with our statement above, possibly a state consumer 
agency representative.^ 

Our concern here was that, under the Administration’s proposal, there was no guarantee that the CFPA 
Board would include someone who had experience running a financial institution, specifically a credit 
union, and that without such experience, there would not be an appreciation for the totality of regulatory 
burdens facing credit unions. 

If Congress decides to replace the CFPB Director with a Commission, we would encourage 
Congress to expand the size of the Commission beyond what has been proposed by H.R. 1121 and to 
include appropriate industry and regulator representation, including a seat specifically for a person with 
experience related to credit unions. Expanding the scope of experience in this manner would enhance 
the quality of regulation promulgated by the CFPB by ensuring both the consumer perspective as well as 
the industry perspective is represented in the decision-making process. 

H.R. 1315, the Consumer Financial Protection Safety and Soundness Improvement Act 

We have also been asked to present our views on H.R. 1315, the Consumer Financial Protection 
Safety and Soundness Improvement Act. CUNA supports what we believe is the intent of this 
legislation: to achieve rules that balance consumer protection and the safety and soundness of 
institutions providing financial services. 

H.R. 1315 would modify the voting procedure of the Financial Stability Oversight Council when 

voting to stay or set aside rules finalized by the CFPB by reducing the threshold for the Council to take 

^ CUNA Letter to House Financial Services Committee Chairman Barney Frank. July 14,2009. 5. 
http;/7w\vw.cuna.org/download/congress_!etter_071409.pdf 
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action from a iwo-thirds vole of the Council to a majority vote of the Council, excluding the Director of 
the Bureau. The effect of this provision would be to reduce the number of members of the Council who 
must vote in favor of a petition to set aside or stay a final CFPB regulation from seven to five. We 
support this provision. Given the current financial crisis from which we are struggling to emerge, the 
threshold to prevent harmful regulation from going into effect should not be as high as a two-thirds vote 
of the financial regulators. Reducing the threshold would help balance consumer protection with safety 
and soundness concerns. 

H.R. 1315 also makes changes to the conditions under which the Council can stay or set aside 
CFPB regulations by striking the requirement that the regulation or provision subject to petition by a 
Council member “would put the safety and soundness of the United States banking system or the 
stability of the financial system of the United States at risk” and replacing it with a requirement that the 
regulation subject to petition be “inconsistent with the safe and sound operation of United States 
financial institutions.” With respect to this provision, we believe there may be alternative ways to 
achieve an appropriate balance. In the context of reviewing CFPB regulation, what is missing from the 
statute is the ability of the financial regulators to review CFPB regulation in the context of overall 
regulatory burden, a serious and growing problem for credit unions. We could support legislation to 
expand the conditions that must be met in order for the Council to override a regulation if the Council 
determines a new rule would be unreasonably burdensome for financial institutions; the burden to 
financial institutions outweighs the benefit to consumers. 

Legislation Affecting the CFPB’s Authorities Prior to the Appointment of a Director 

We have been asked to present our views on two discussion drafts related to the CFPB’s 
authorities prior to the appointment of a Director of the Bureau. The first bill would strike Section 


6 



125 


1067(e) of the Dodd Frank Act which permits the prudential regulators to allow the CFPB to participate 
in examinations of large financial institutions before the designated transfer date. The second bill would 
delay the date for transferring regulatory authority to the CFPB until a Director has been appointed and 
confirmed by the Senate. 

Much more important than details of when and how the CFBP ramps up is how it will function 
once fully operational. In that regard, we believe the CFPB should conduct its consumer protection 
mission in a manner that minimizes regulatory burden on financial institutions. Prior to the transfer date, 
there are likely to be no more than three credit unions subject to examinations under Section 1025. 
Credit unions, including the three largest, have not been the subject of widespread consumer complaints, 
and credit unions have prudential regulators at the state and federal level that are in a position to enforce 
consumer protection laws. We encourage Congress to permit and encourage the CFPB to assign the 
examination of larger institutions which have not had a history of consumer abuses to prudential 
regulators. 

With respect to the legislation that would delay the transfer date of regulatory authority until a 
Director has been appointed and confirmed by the Senate, it is worth noting that one of the benefits we 
see in the implementation of the CFPB is the extension of regulation to currently unregulated providers 
of financial services. If the transfer date is delayed, these unregulated providers will continue to not be 
subject to the same level of regulation as the currently regulated providers of financial services. 

Other Recommendations for Improvements 

We would like to recommend improvements to other areas of the CFPB Title of the Dodd-Frank 
Act. We suggest the Committee consider legislation to index for inflation the thresholds under Section 
1026 with respect to the examination of small banks or credit unions (and its companion threshold in 
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Section 1025), to enhance the Bureau’s attention to the reduction of regulatory burden. Further, we 
suggest the Committee encourage the CFPB to establish a process to grant exemptions from its rules 
under Section 1022. 

Indexing the Examination Thresholds 

Section 1026 exempts credit unions and community banks with $10 billion or less in total assets 
from examination by the CFPB; examination for compliance with consumer protection laws for these 
institutions would be conducted by the federal prudential regulator which is the National Credit Union 
Administration, in the case of credit unions. Indexing this threshold (and its companion threshold in 
Section 1025) for inflation is critical to the intent of Congress in providing the exemption because 
without indexing these thresholds, significant erosion of the exemptions will occur in a relatively short 
amount of time. For example, if inflation were 3% per year, the initial $10 billion level would fall to the 
equivalent of $8 billion after just over 7 years, fn addition to the thresholds under Section 1025 and 
1026, the Committee should consider adjusting all similar thresholds in other areas of the legislation, 
including Section 1075 related to debit interchange regulation. 

Enhance Attention to Reducing Regulatory Burden 

One of the objectives of the CFPB is to identify and address outdated, unnecessary and unduly 
burdensome regulation in order to reduce unwarranted regulatory burden.*^ The CFPB must also take 
costs and benefits of its regulations into account during its rule-making process.'^ We feel these are 
among the most important provisions in the Dodd-Frank Act. 


^ Section 1021(bX3) 
^Section !022(b)(2)(A)(i) 
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Combined with existing regulatory burdens, the increasing regulatory requirements pursuant to 
the Dodd-Frank Act and other government initiatives are among the major drivers of credit union 
consolidation. As we have testified before, we believe this is a crisis of creeping complexity. It is not 
any one particular regulation, mandatory information collection, or required form which makes it 
impossible for smaller credit unions to continue to exist. Instead it is the steady accumulation of 
regulatory requirements over the years which eventually add up until a straw breaks the camel’s back. 
Credit unions are concerned that these creeping regulatory burdens not only take up an increasing share 
of credit union employee and volunteer time — often necessitating mergers with larger credit unions — 
but also stifle innovation in credit union financial services. 

To that end, we encourage the Committee and the CFPB to take meaningful steps to address the 
regulatory burden of financial institutions which have been subject to regulation for decades. 
Specifically, we ask the Committee to: 

• consider legislation which would require the federal financial regulators and the Bureau 
to report to Congress annually on steps they have taken in the previous year to reduce the 
regulatory burden on the institutions they supervise; 

• hold an annual hearing to review the reports and to consider whether further 
Congressional action is needed to contain the regulatory burdens that are creating an 
operational drag on affected institutions; 

• consider legislation to direct the Bureau to conduct a study and present recommendations 
on statutory and regulatory improvements to reduce regulatory burdens on financial 
institutions, consistent with the requirement under Section 1021 that the Bureau identify 
and address unnecessary, outdated and unduly burdensome requirements. 
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Let me be clear, we are not advocating the elimination of consumer protection regulations. 
Rather, we seek a regulatory regime in which consumer protection is maximized and regulatory burden 
is minimized. To that end, we have recommended to the CFPB that an Office for Regulatory Burden 
Monitoring be established. As we envision it, this office could be housed within the Office of 
Community Banks and Credit Unions and would be responsible for working with credit unions and 
community banks to assess the impact of regulatory burdens being imposed on these institutions. It 
would also coordinate with prudential regulators to assess the entirety of the regulatory burdens such 
institutions face. The new office could play a very significant role in assembling the CFPB’s annual 
report to Congress on regulatory burdens that we are recommending above. While we believe the CFPB 
could establish this office without further legislative authority, if Congress were to direct the CFPB to 
establish the new office, we would strongly support it. 

In addition, we believe Congress should undertake a comprehensive review of the regulatory 
burden facing financial institutions with an eye toward simplification for financial institutions without 
jeopardizing consumer protection. In fact, we think efforts to address institutions’ regulatory burdens 
will facilitate compliance and help ensure consumers receive the protections in the financial marketplace 
that they deserve. One area that Congress identified as having this potential is the reconciliation of 
disclosure requirements under the Truth-in-Lending Act (TILA) and the Real Estate Settlement 
Procedures Act (RESPA), We are pleased that the CFPB is reviewing how to coordinate and simplify 
these disclosures and plan to work with the CFPB on that project. 

The Dodd-Frank Act directs the CFPB, within five years of the effective date of a significant rule 
or order to conduct an assessment of the regulation or order.^ We supported this provision but we also 
encourage other major regulatory reviews, including a study of the range of consumer protection laws. 


‘ Section 1022(dK2) 


10 



129 


such as TILA, from the stand point of benefits to consumers versus costs of compliance to fmancial 
institutions. 

CFPB Should Be Encouraged to Establish a Process to Exempt Entities under Section 1022 

FinaMy, we note that the CFPB already has authority to exempt any class of covered entities or 
products from its rules. ^ We are not aware that a process for these exemptions has been established. We 
believe credit unions and the pro-consumer products they provide are the very type of entities that 
should be considered for exemptions, particularly from any onerous new rules. Given the fact that credit 
unions exist to provide favorable rates to their member-owners, we urge the Subcommittee to work with 
the CFPB to make the exemption process meaningful and timely. 

Conclusion 

Chainnan Capito, on behalf of America's credit unions and their 93 million members, thank you 
very much for the opportunity to testify at today's hearing. I am pleased to answer any questions that 
the Members of the Subcommittee may have. 


'Section 1022(b)(3) 
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Opening 

Chairman Capita, Ranking Member Maloney, and Members of the Subcommittee, J am Noah 
Wilcox, fourth generation President and CEO of Grand Rapids State Bank and a member of the 
Executive Committee of the Independent Community Bankers of America. Grand Rapids State 
Bank is a state chartered community bank with $236 million in assets located in Grand Rapids, 
Minnesota. I am pleased to represent community bankers and ICBA’s nearly 5,000 members at 
this important hearing on “Legislative Proposals to Improve the Structure of the Consumer 
Financial Protection Bureau.” 

7'he recent financial crisis showed us in dramatic fashion how broad the consequences of abusive 
consumer practices are. In addition to the direct harm they cause to individual consumers, 
abusive practices can put the entire financial system at risk. Poorly underwritten loans packaged 
into collateralized debt obligations and dispersed through the financial markets caused the credit 
markets to freeze up, shuttering businesses, destroying wealth, and causing levels of 
unemployment not seen in over a generation. This experience has appropriately raised the 
profile of consumer protection. Getting consumer protection policy right is one of the most 
important things we can do to prevent a repeat of the financial crisis of 2008-09. For that reason, 
we are pleased to have the opportunity to offer our views on proposals before the committee to 
amend the structure of the Consumer Financial Protection Bureau and to make additional 
suggestions of our own. 

Community bankers are deeply rooted in the communities they serve. Because we cannot 
compete with the megabanks on margins or economies of scale, we focus instead on the 
individualized needs of our customers. We practice relationship banking, as opposed to one-off, 
transactional banking. Our customers are our friends and neighbors and any given loan or other 
service is part of a long-term relationship. Our reputations in our communities are paramount 
and a condition of our success. Community bankers have an overriding incentive to treat each 
customer well and earn their trust. We did not engage in the abusive practices that contributed to 
the recent financial crisis. No one has ever alleged otherwise. In addition to fundamental 
business incentives that deter consumer abuse, community banks have long been, and continue to 
be, subject to robust supervision and examination from our prudential regulators. We believe 
that the key to improving consumer protection is to focus on the “shadow” financial services 
industry that has been most responsible for victimizing consumers while avoiding serious 
regulatory scrutiny. 

Because targeting of limited resources is essential to effective regulation, it is appropriate that 
the Dodd-Frank Act exempts banks with less than $10 billion in assets from primary examination 
and enforcement by the CFPB. Community banks will continue to be examined by their 
prudential regulators, and the CFPB’s resources will be focused where the risk is greatest. 
Flowever, because community banks are subject to CFPB rules and to examination on a sampling 
basis, we have a keen interest in improving the structure and procedures of the Bureau and the 
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quality of the rules they issue. We are pleased to have the opportunity to offer our views on 
proposals before the committee to amend the structure of the Consumer Financial Protection 
Bureau and to make additional suggestions of our own. 

ICBA VIEW OF LEGISLATIVE PROPOSALS 

Commission Governance 

We support Chairman Bachus’ recently introduced bill, the “Responsible Consumer Financial 
Protection Regulations Act,” which would restructure the new Consumer Financial Protection 
Bureau so that it is governed by a five member commission rather than a single director. 
Commissioners would be confirmed by the Senate to staggered, five-year terms, and no more 
than three commissioners would be affiliated with any one political party. 

The new CFPB will have far reaching discretion in writing rules for all banks, including those 
exempt from primary CFPB examination, as well as non-bank financial services providers. 
Commission governance would allow for a variety of views and expertise on issues before the 
Bureau and thus build in a system of checks and balances that a single director form of 
governance simply can’t match. The commission model, which has worked well for the FDIC, 
SEC, and FTC, would help ensure that the actions of the CFPB are measured, non-partisan and 
result in balanced, high quality rules and effective consumer protection. 

Strengthening Review of CFPB Rules 

Consistent with our support for a commission structure, ICBA supports efforts to strengthen 
prudential regulatory review of CFPB rules, which is extremely limited under the Dodd-Frank 
Act. Prudential regulators have the ability to comment on CFPB proposals before they are 
released for comment and an extremely limited ability to veto regulations before they become 
final. This veto can only be exercised if, by a 2/3 vote, the Financial Stability Oversight Council 
(FSOC) determines that a rule “puts at risk safety and soundness of the banking system or the 
stability of the financial system,” a standard that is nearly impossible to meet. A rule that 
doesn’t meet this high standard could nevertheless do extraordinary harm to banks and 
consumers. 

ICBA supports a legislative proposal before this committee that would change the voting 
requirement for an FSOC veto to a simple majority, excluding the CFPB Director, and change 
the standard to allow for a veto of a rule that “is inconsistent with the safe and sound operations 
of United States financial institutions.” W'hile this change would improve CFPB rulemaking, 
ICBA has proposed language that would further broaden the standard to allow FSOC to veto a 
rule that could adversely impact a subset of the industry in a disproportionate way. We believe 
that this standard would give prudential regulators a more meaningful role in CFPB rule writing. 
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A Confirmed Director Should Precede Transfer of Functions 

The CFPB’s far reaching impact over the financial sector, consumers, and the economy should 
be matched by the highest standard of accountability. Ultimately, accountability for the actions 
of the CFPB resides with its Director, appointed by the President and confirmed by the Senate. 
This basic mechanism of good governance would be undermined if the CFPB were to be 
operative before its Director is confirmed by the Senate. For this reason, ICBA supports 
Chaimian Capito’s discussion draft that would postpone transfer of functions to the CFPB until 
its Director is confirmed. 

Sampling Examination Authority 

The final discussion draft on which I will comment would prevent the CFPB from participating 
in the examination of large banks on a “sampling basis” before the transfer of functions to the 
CFPB. We appreciate your caution about CFPB exams. Though this legislation would not affect 
community banks such as mine, we agree that “sampling” exams are not an innocuous exercise 
and have requested relief from sampling exams of banks with less than $10 billion in assets after 
the transfer of functions. The so-called “ride along” provision allows the CFPB, at their 
discretion and without the concurrence of the prudential regulator, to have input into every 
aspect of a small bank exam, acting as more of a full partner than a passive observer. The 
prudential regulator must consider the CFPB’s input concerning the scope of the examination, 
the conduct of the examination, the contents of the examination report, and examination rating. 
The CFPB can also require the bank to provide reports in connection with the exam. There is no 
doubt that the CFPB’s participation would significantly change the character of the exam and 
could upset the balance between consumer protection and safety and soundness, which the 
prudential regulators better know how to achieve. ICBA recommends that the Act be amended 
to delete the CFPB’s sampling authority, a change which would be consistent with the exemption 
from primary examination. Eliminating this authority would allow the CFPB to focus its 
resources on the examination of entities that pose a greater risk to consumers. 

ADDITIONAL RECOMMENDATIONS 


In addition to commenting on legislative proposals that have been introduced or are pending 
introduction, we would like to use this opportunity to recommend additional structural changes 
to the CFPB. 


Joint Rulemaking 

As a more comprehensive solution to our concern about CFPB rules, we recommend that CFPB 
regulations be issued jointly with the federal banking agencies. Rule writing for banks should 
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not be the sole responsibility of the CFPB. With neither the institutional incentive, nor the 
expertise, to protect the safety and soundness of the lender, the CFPB runs the risk of 
promulgating rules that are unnecessarily burdensome or contrary to those issued by the 
prudential regulator. Joint rulemaking would obviate this concern. 

Fair Lending Laws Belong with the Prudential Regulator 

Rulemaking and enforcement under the Equal Credit Opportunity Act and the Home Mortgage 
Disclosure Act should be transferred back to the banking agencies. The Dodd-Frank Act left 
Community Reinvestment Act rulemaking and enforcement with the prudential regulators, 
acknowledging that it is best situated in the agencies that conduct safety and soundness 
examinations. Like CRA, ECOA and HMDA are fair lending laws with a direct relation to 
safety and soundness. ECOA and HMDA regulations are often review'ed and considered in 
conjunction with CRA. For consistency, efficiency, and to promote specialization, they should 
all reside with the same regulator. 

Relief from Reporting and Data Collection 

The reporting and data collection requirements of the Act place a disproportionately high burden 
on community banks without commensurate benefit to consumers. As mentioned above, the 
CFPB may require any community bank to provide a report in connection with a “sampling” 
exam, or for the broader purpose of assessing and detecting risks. In addition to maintaining 
records of all credit applications received from small businesses, community banks are required 
to maintain records of applications from women-owned and minority-owned businesses of all 
sizes and a separate record of the responses to all such applications. Finally, these records are to 
be kept separate from the underwriting process. In other words, the requirement creates a 
separate bureaucracy within the bank that cannot be integrated with lending operations. This is 
especially inefficient, and may not be feasible in certain cases, in organizations that are too small 
to accommodate fire wall structures. Further, data collected by community banks and 
subsequently made public by the CFPB could compromise the privacy of applicants in small 
communities where an applicant’s identity may be easily deduced, despite the suppression of 
personally identifying information. 

The cost of these mandates will be very high for small institutions, including Grand Rapids State 
Bank, that simply do not have the extra resources available to comply. We support elimination 
of reporting requirements for community banks that do not appropriately balance costs and 
benefits. 

Closing 
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Thank you again for the opportunity to testify today. ICBA is fully committed to developing 
effective and practical consumer protection regulation for our customers, the customers of our 
competitors, and for safety and soundness of the financial system. Our recommendations will 
improve the operations of the CFPB by creating internal checks and balances, better focus its 
resources on the true sources of risk, and exempt community banks from requirements where the 
cost is disproportionate to any consumer benefit. We appreciate your consideration and look 
forward to working with this committee to enact these recommendations or others that are 
consistent with the principles we’ve outlined. 
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The American Financial Services Association (“AFSA”) is pleased to file these comments 
to the Subcommittee on legislative proposals to improve the structure of the Consumer Financial 
Protection Bureau (the “CFPB”) and wish to express our appreciation to Chairman Capito and 
Ranking Member Maloney for holding a hearing on this issue, which is of keen importance to 
our member companies. 

AFSA is the national trade association for the consumer credit industry, protecting access 
to credit and consumer choice. The association encourages and maintains ethical business 
practices and supports financial education for consumers of all ages. AFSA has provided 
services to its members for over 95 years. AFSA’s 375 member companies include consumer 
and commercial finance companies, vehicle finance companies including the captives, credit 
card issuers, mortgage lenders, industrial banks, and other financial service firms that lend to 
consumers and small businesses. 

AFSA member companies provide approximately 30 percent of all consumer credit and 
offer many types of credit products, including credit cards, vehicle loans and leases, personal 
installment loans and mortgages. 

While banks play a vital role in the economy and the consumer credit market. Federal 
Reserve Board statistics show that the majority of non-mortgage consumer credit is provided by 
finance companies and others who raise funds through securitization. Finance companies have a 
long history of meeting the credit needs of consumers - from buying a car to get to work, to 
paying college costs for a son or daughter. Most of AFSA’s member companies are state 
licensed and regulated and the Consumer Financial Protection Bureau will add a new, complex 
layer of federal regulation over our members’ existing regulatory regime. 

AFSA believes that the CFPB’s current structure is flawed - both from a Constitutional 
perspective and from the lack of meaningful oversight from both Congress and the Federal 
Reserve Board (“FRB”) wherein the CFPB is housed. 

An Overview of the Bureau 


The CFPB is an executive agency whose mandate is to “regulate the offering and provision 
of consumer financial products or services under the Federal consumer financial laws.” It has 
the authority to implement and enforce all consumer-related laws involving finance and credit. 

Unique among independent agencies, the Bureau is not governed by a bipartisan board or 
commission. This has been the model for more than a half century for federal agencies that have 
consumer protection responsibilities (e.g. the Federal Reserve Board, Federal Deposit Insurance 
Corporation, Federal Trade Commission, Consumer Product Safety Commission, Securities and 
Exchange Commission, Commodity Futures Trading Commission). The Bureau has limited 
authority over the banking sector as it is focused solely on institutions and activities involved in 
providing consumer financial products and services. The CFPB does not have overall 
supervisory responsibilities for depository institutions and no statutory duty to protect the safety 
and soundness of these institutions ~ the hallmarks of federal bank supervision. 
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Unlike other consumer protection agencies that operate as commissions, the Bureau is 
headed by a sole Director. Although nominally housed within the FRB, the FRB cannot direct 
activities, terminate staff, review or block regulatory or enforcement activities {See Section 
1012(c) of Dodd-Frank (“Autonomy of the Bureau”)). Unlike the traditional independent agency 
model, the CFPB is guaranteed a percentage of the FRB’s budget - hence there is no 
congressional oversight through the annual appropriations process. 

Congress is not alone in having no real oversight over the CFPB. Once a Director is 
confirmed, the President has no effective control over the position other than termination for 
cause. In contrast, the norm among independent agencies structured as bipartisan boards or 
commissions is that a new President may designate a new agency chair. 

This lack of Presidential authority has real consequences. The CFPB is not subject to 
oversight by the Office of Management and Budget and, therefore, is not required to conduct the 
regulatory review and cost-benefit analyses that are the norm among federal agencies. 

The Dodd-Frank Act provides that congressional testimony by the Bureau’s Director must 
state that it does not necessarily represent the views of the President, and the President is 
prohibited from reviewing any legislative recommendations or comments the CFPB may submit. 

AFSA’s View of Pending Legislative Proposals 

FI.R. 1121. the “Responsible Consumer Financial Protection Regulations Ac t of 201 1” 

This bill replaces the single Director of the CFPB with a bipartisan, five-member 
commission, bringing the structure more in line with traditional independent federal agencies. It 
also requires that the commission “may prescribe such regulations and issue such orders in 
accordance with this title as the Commission may determine to be necessary. , . ” - an important 
check on runaway rulemaking. 

While this is a useful step, the CFPB’s greatest and, we believe, most threatening power is 
that of bringing enforcement actions with no effective supervision. The events of recent weeks, 
where the CFPB has reportedly been involved with settlement negotiations to resolve mortgage 
issues is an example of the agency’s broad powers outside of rulemaking authority. 

AFSA believes that H.R. 1121 will only be effective if it is amended to require that all of 
the Bureau’s functions, not just its rulemaking authority, fall under the jurisdiction of the full 
commission, and are not left to the discretion of a single individual. Thus, for example, the 
proposed Commission should vote to approve litigation and enforcement actions. This has long 
been the practice at the Federal Trade Commission and the Securities and Exchange 
Commission, 

Next, we believe that H.R. 1121 should be amended to address the role of the CFPB and 
state licensed entities. AFSA members, many of which are non-bank finance companies, have 
worked effectively with state regulators in complying with both state and federal consumer 
protection laws. These state regulators have a familiarity with local and regional circumstances 
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and issues faced by lenders. This knowledge, along with their geographic proximity to a given 
lender and financial market, means that state regulators are often the first to identify emerging 
issues, practices or products that may need further investigation or may pose additional risk to 
the financial industry and its customers. 

Currently, the CFPB may promulgate regulations impacting these companies without: 

• Finding that existing .state law or regulation is inadequate; 

• Determining an estimate of the number of state-licensed or supervised entities to which 
the proposed rule will apply; 

• Describing the projected reporting, recordkeeping and other compliance requirements of 
a proposed rule; or 

• Identifying the relevant state statutes, regulations and enforcement proceedings with 
which the new federal regulation may duplicate, overlap or conflict. 

To address these concerns, AFSA recommends that H.R. 1121 mandate that at least one 
member of the Commission have State bank or consumer credit supervisory experience. A 
similar approach has worked well at the Federal Deposit Insurance Corporation and, in light of 
the importance of state- licensed institutions, would be appropriate for the CFPB. 

The statute should also be amended to clarify the role of State officials with respect to 
State-chartered banks. While State officials have the authority to enforce Bureau-promulgated 
regulations against national banks, their rule with respect to State-chartered depository 
institutions and nonbanks is broader: State officials are authorized under Dodd-Frank to enforce 
both Bureau rules and other provisions of the Act, including its broad prohibition of unfair, 
deceptive and abusive practices. This is a huge grant of authority to State officials to interpret 
and enforce general provisions of the law that are not subject to specific regulatory guidance, and 
will surely lead to inconsistent interpretations. Such a result is inconsistent with the statutory 
requirement that Federal consumer financial law should be implemented and enforced 
“consistently” (Section 1021(a)). 

H.R. 557. the “Consumer Financial Protection Oversight Act of 201 1 ” 

This bill transfers the CFPB to the Department of the Treasury, but would prohibit the 
Secretary from interfering with the autonomy granted the CFPB under the Dodd-Frank Act. 

While AFSA welcomes the budgetary and congressional oversight that would result from 
such a transfer, we question whether this would have any real operational impact on the CFPB’s 
regulatory and enforcement activities. 

* 

AFSA welcomes the opportunity to work with the Subcommittee as you address these 
important issues. 
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NAFCU Insert - Page 56 

Representative Maloney wanted NAFCU wittiess Lynette Smith to respond in writing to, “Whether or not 
the CFPB w'ould have helped prevent and protect consumers during the subprime crisis, comparing that to 
what happened with the old system.” 

Insert - 

Lynette Smith; 

As you know, I cannot personally speak to the activities of other financial institutions participating in 
mortgage lending, or on behalf of other players in the mortgage market at the height of the subprime 
crisis. However, I would like to make it perfectly clear that credit unions were not involved in the types 
of activities that contributed to the worse financial crisis our country has seen since the Great Depression. 
This makes it especially troubling that credit unions will fall under the jurisdiction of the new Consumer 
Financial Protection Bureau (CFPB). 

If somebody was regulating the unregulated entities, perhaps that may have helped. However, I do know 
that subjecting credit unions to additional regulatory oversight, and, in some cases, dual examination, will 
do absolutely nothing to protect consumers and could actually hinder the ability of credit unions to 
successfully serve their members - something they did successfully throughout the financial crisis. 

NAFCU Insert -Page 88 

NAFCU witness Lynette Smith said she would send Rep. Carney a letter detailing specific provisions of 
Dodd-Frank that credit unions have concerns about the impact or would like to see changes to. 

Lynette Smith; 

There are a number of provisions that NAFCU has concents with and would like to see changes in. The 
list below reiterates a number of the comments we shared with the Committee in a January 201 1 letter. 

• Interchange Provisions : the bill’s hastily included requirement that the Federal Reserve issue a 
new rule capping debit card interchange fees will have a significant impact on credit unions, 
which may be forced to cut back on their card programs as a result. NAFCU asks that the 
Committee work to stop the harmful interchange language from going into effect on July 2Ist, as 
it will have a damaging impact on credit unions and other small financial institutions. 

• Inflation Adjustment : an important omission in Dodd-Frank is the indexing of all monetary 
thresholds in the bill annually for inflation. This is important to keep the intent of the legislation 
intact over time. $i0 billion in assets today will not be the equivalent of $10 billion in assets next 
year, and NAFCU is concerned that more and more institutions will find themselves crossing this 
arbitrary line and becoming subject to new and unintended requirements. 

• Preemption Clarification : one area that remains ambiguous in its application to credit unions is 
that of the Bureau of Consumer Financial Protection (BCFP)’s power to preempt consumer 
protection rules issued by the NCUA. The bill is silent as to credit unions, though Senator Carper, 
the author of many of the adopted preemption provisions, stated on the Senate floor that they 
were not intended to apply to credit unions. We ask that the Committee add this clarification to 
the bill’s language, to avoid any ambiguities in the future. 
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Unified Mortgage Loan Disclosure : although Dodd-Frank calls for a joint HUD-RESPA rule 
concerning mortgage loan disclosures, the bill provides an important exception— it leaves tlie 
BCFP with the final say on whether a new rule is needed. A combined disclosure rule is critical to 
avoiding some of the confusion and overlap diat currently exists during the mortgage loan 
transaction process, lessening the compliance bunJen on financial institutions and easing 
procedures for borrowers. 

Definition of “Remittance Transfer' : NAFCU also remains concerned that the overly broad 
definition of a “remittance transfer” in the bill imposes new disclosure requirements on all 
international electronic transfer of funds services, and not just transmissions of money from 
immigrants in the U.S. to their families abroad — which are in fact conventional remittances. The 
new regulatorv’ and disclosure requirements would impose significant compliance obstacles for 
non-remittance services, and we ask that the definition be narrowed accordingly. 

BCFP Document Access : while Dodd-Frank excludes financial institutions with $10 billion or 
less in assets from the examination authority of the BCFP, the new agency is provided with 
unlimited access to financial reports concerning covered persons issued by other regulators. Since 
the reports are di alted by federal agencies as part of their examination procedures, access by the 
BCFP to the reports essentially amounts to an examination in itself, even for those institutions 
with $10 billion or less. NAFCU does not believe that this kind of overreach is the result 
Congress was seeking to achieve, and asks that this broad language be narrowed appropriately. 
Appraiser Independence : Section 1472 of the Act imposes mandatory reporting requirements on 
credit unions and other lenders who believe an appraiser is behaving unethically or violating 
applicable codes and laws, with heavy monetary penalties for failure to comply. These provisions 
would impose a significant burden on each credit union to essentially serve as a watchdog for 
appraisers violating their own professional practices, and should therefore be optional. If 
reporting continues to be compulsory, NAFCU asks that Confess amend the severe penalties of 
up to $10,000 or $20,000 per day. Such high amounts are simply unreasonable in this situation. 
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